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REGULATORY ACCOUNTING: COSTS AND
BENEFITS OF FEDERAL REGULATIONS

TUESDAY, MARCH 12, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Otter, Duncan, Tierney, and
Kucinich.

Staff present: Dan Skopec, staff director; Barbara F. Kahlow,
deputy staff director; Alison Freeman, clerk; Yier Shi, press sec-
retary; Melica Johnson, press fellow; Elizabeth Mundinger and Al-
exandra Teitz, minority counsels; and Jean Gosa and Earley Green,
minority assistant clerks.

Mr. OSE. Good afternoon. Welcome to today’s hearing.

Last fall, Mark Crain and Thomas Hopkins estimated that in
2000 Americans spent $843 billion to comply with Federal regula-
tions. Their report, commissioned by the Small Business Adminis-
tration, states, “Had every household received a bill for an equal
share, each would have owed $8,164.” Their report also found that,
“in the business sector, those hit hardest by Federal regulations
are small businesses. Firms employing fewer than 20 employees
face an annual regulatory burden of $6,975 per employee, a burden
nearly 60 percent above that facing a firm employing over 500 em-
ployees.” Regulations add to business costs and decrease capital
available for investment.

Today, we will examine the Office of Management and Budg-
et’s—we will refer to them as OMB—annual regulatory accounting
reports. They were intended to disclose the off-budget costs and
benefits associated with Federal regulations and paperwork.

Because of congressional concern about the increasing costs and
incompletely estimated benefits of Federal rules and paperwork, in
1996, Congress required OMB to submit its first regulatory ac-
counting report. In 1998, Congress changed the annual report’s due
date to coincide with the President’s budget. Congress established
this simultaneous deadline so that Congress and the public could
be given an opportunity to simultaneously review both the on-budg-
et and off-budget costs associated with each Federal agency impos-
ing regulatory or paperwork burdens on the public. In 2000, Con-
gress made this a permanent annual reporting requirement. The
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law requires OMB to estimate the total annual costs and benefits
for all Federal rules and paperwork in the aggregate, by agency,
by agency program, and by major rule.

Agency-by-agency data and data by agency program are impor-
tant for the public to know the aggregate costs and benefits associ-
ated with each agency and each major regulatory program. For ex-
ample, what are the aggregate costs and benefits of the require-
ments imposed by the Environmental Protection Agency and the
Labor Department’s Occupational Health and Safety Administra-
tion? Is there a more cost-effective way for OSHA or EPA to accom-
plish the intended objective? Would another approach achieve the
same objective at less cost? Also, policymakers could make better
decisions about tradeoffs between alternatives.

To date, OMB has issued four regulatory accounting reports—in
September 1997, January 1999, June 2000, and December 2001.
All four have failed to meet some or all of the statutorily required
content requirements, and the last was submitted 8 months late.
This untimely submission was too late to be useful in the congres-
sional appropriations process. Additionally, OMB’s December 2001
report was not presented as an accounting statement, did not in-
clude any estimates by agency or by agency program, and did not
include updated estimates from its prior annual report. Last, OMB
failed to submit its next report due February 4, 2002. Today, we
will hear testimony that OMB expects to issue its draft report this
month.

In 1996, OMB issued Best Practices Guidances to help standard-
ize agency cost-benefit measures. Since then, OMB has not en-
forced agency compliance. As a consequence, agency practices con-
tinue to substantially deviate from OMB’s guidance, with some
agencies not even estimating costs or benefits.

Last October, I wrote to the OMB Director, asking if OMB will
be ready to provide agency-by-agency information and what steps
OMB has taken to ensure that costs and benefits data will be pro-
vided in a traditional accounting statement format, including by
agency and agency program.

For OMB’s Information Collection Budget and for the President’s
budget each year, OMB tasks agencies with preparing paperwork
and budgetary estimates respectively for each agency bureau and
program. OMB uses the Information Collection Budget to manage
the burden of Federal paperwork imposed on the public. In con-
trast, for Federal regulations, OMB does not similarly task agen-
cies annually with preparing estimates of the costs and benefits as-
sociated with the Federal regulations imposed by each agency bu-
reau and program. As a consequence, OMB’s annual regulatory ac-
counting report is harder for OMB to prepare by agency and by
agency program.

Regulatory accounting is a useful way to improve the cost effec-
tiveness and accountability of government. One of my goals when
I came to Congress was to make the government more efficient.
The only way that policymakers can innovate is to understand the
strengths and weaknesses of new proposals. Cost-benefit analyses
give Congress tools to modernize our government and make it more
responsive to the public.
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I look forward to the testimony of our witnesses about OMB’s
track record and the utility of its annual regulatory accounting re-
ports due with the President’s budget.

I'd like to recognize the gentleman from Tennessee for the pur-
pose of an opening statement.

[The prepared statement of Hon. Doug Ose follows:]
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Chairman Doug Ose
Opening Statement
Regulatory Accounting: Costs and Benefifs of Federal Regulations
March 12, 2002

Last Fall, Mark Crain and Thomas Hopkins estimated that, in 2000, Americans spent $843
billion to comply with Federal regulations. Their report, commissioned by the Small Business
Administration (SBA), states, “Had every household received a bill for an equal share, each
would have owed $8,164.” Their report also found that, “[i]n the business sector, those hit
hardest [by Federal regulations] are small businesses. Firms employing fewer than 20 employees
face an annual regulatory burden of 36,975 per employee, a burden nearly 60 percent above that
facing a firm employing over 500 employees.” Regulations add to business costs and decrease
capital available for investment.

Today, we will examine the Office of Management and Budget’s (OMB) annual regulatory
accounting reports. They were intended to disclose the off-budget costs and benefits associated
with Federal regulations and paperwork.

Because of Congressional concern about the increasing costs and incompletely estimated benefits
of Federal rules and paperwork, in 1996, Congress required OMB to submit its first regulatory
accounting report. In 1998, Congress changed the annual report’s due date fo coincide with the
President’s Budget. Congress established this simultaneous deadline so that Congress and the
public could be given an opportunity to simultaneously review both the on-budget and off-budget
costs associated with each Federal agency imposing regulatory or paperwork burdens on the
public. In 2000, Congress made this a permanent annual reporting requirement. The law
requires OMB to estimate the total annual costs and benefits for all Federal rules and paperwork
in the aggregate, by agency, by agency program, and by major rule.

Agency-by-agency data and data by agency program are important for the public to know the
aggregate costs and benefits associated with each agency and each major regulatory program.
For example, what are the aggregate costs and benefits of the requirements imposed by the
Environmental Protection Agency (EPA) and the Labor Department’s Occupational Health and
Safety Administration (OSHA)? Is there a more cost-effective way for EPA or OSHA to
accomplish the intended objective? Would another approach achieve the same objective at less
cost? Also, policymakers could better make decisions about tradeoffs between alternatives,

To date, OMB has issued four regulatory accounting reports - in September 1997, January 1999,
Fune 2000, and December 21, 2001 (for the report statutorily due April 9, 2001). All four have
failed to meet some or all of the statutorily-required content requirements and the last was
submitted over eight months late. This untimely submission was too late to be useful in the
Congressional appropriations process. Additionally, OMB’s December 2001 report was not
presented as an accounting statement, did not include any estimates by agency or by agency
program, and did not include updated estimates from its prior annual report. Lastly, OMB failed
1o submit its next report due on February 4, 2002, Today, OMB will testify that it expects io
issue its draft report this month.
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In 1996, OMB issued “Best Practices Guidances” to help standardize agency cost-benefit
measures. Since then, OMB has not enforced agency compliance; as a consequence, agency
practices continue to substantially deviate from OMB’s guidance, with some agencies not even
estimating costs or benefits. Last October, I wrote the OMB Director, asking if OMB will be
ready to provide agency-by-agency information and what steps OMB has taken to ensure that
costs and benefits data will be provided in a traditional accounting statement format, including
by agency and agency program.

For OMB’s Information Collection Budget (ICB) and for the President’s Budget, each year,
OMB tasks agencies with preparing paperwork and budgetary estimates, respectively, for each
agency bureau and program. OMB uses the ICB to manage the burden of Federal paperwork
imposed on the public. In contrast, for Federal regulations, OMB does not similarly task
agencies annually with preparing estimates of the costs and benefits associated with the Federal
regulations imposed by each agency bureau and program. As a consequence, OMB’s annual
regulatory accounting report is harder for OMB to prepare by agency and by agency program.

Regulatory accounting is a useful way to improve the cost-effectiveness and accountability of
government. One of my goals when I came to Congress was to make the government more
efficient. The only way that policymakers can innovate is to understand the strengths and
weaknesses of new proposals. Cost-benefit analyses give Congress tools to modernize our
government and make it more responsive to the public.

I look forward to the testimony of our witnesses about OMB’s track record and the utility of its
annual regulatory accounting reports due with the President’s Budget. Our witnesses include:
Dr. John D. Graham, Administrator, Office of Information and Regulatory Affairs (OIRA),
OMB; Thomas M. Sullivan, Chief Counsel for Advocacy, SBA; James C. Miller III, former
OMB Director and first OIRA Administrator and current Counselor to Citizens for a Sound
Economy; Dr. Thomas D. Hopkins, former OIRA Deputy Administrator and current Dean,
College of Business, Rochester Institute of Technology; Susan Dudley, Deputy Director,
Regulatory Studies Program, Mercatus Center, George Mason University; Joan Claybrook,
President, Public Citizen; and Lisa Heinzerling, Professor of Law, Georgetown University Law
Center.
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Mr. DUNCAN. Well, thank you very much, Mr. Chairman.

I don’t have a formal opening statement, but I do want to say
that I thank you for calling this hearing on what I think is a very
important topic.

I was a lawyer and then a circuit court judge for 7Y% years before
I came to Congress. I can tell you there are so many millions of
laws and rules and regulations on the books in this country today
that they haven’t even designed a computer that can keep up with
all of them, much less a human being. People, especially people in
business, are out there every day violating rules and regulations
that they didn’t even know were in existence.

I know that today it’s estimated that almost 40 percent of the av-
erage person’s income goes to pay taxes of all types—Federal,
State, local, property, gas, excise, etc.—and most people estimate at
least another 10 percent go for regulatory costs that are passed on
to the consumer in the form of higher prices. So Senator Fred
Thompson from our State had an ad the last time he ran for office.
He said, one spouse works to support the family while the other
spouse works to support the government.

I'm not as serious about what the tremendous costs are because
who they impact most the lower income and the poor and the work-
ing people of this country. That is who is hurt the most by a society
that’s overregulated.

But, also, I'm concerned about the effect on small businesses.
When you come in with excessive regulation, you first run the
small businesses out. Then you run the medium size out. So some
of these people who believe in regulating everything in the world
are the best friends that extremely big business has. It happens in
every industry. Every industry that’s overregulated ends up in the
hands of a few big giants.

We had 157 small coal companies in east Tennessee in 1978.
Then they opened up a Federal mining regulatory office there, and
now there are no small coal companies, and there are two or three
big giants. That’s happened in every industry in this country.

So thank you very much for calling this hearing. I look forward
to hearing the testimony of the witnesses.

Mr. OsE. I thank the gentleman.

The gentleman from Idaho.

Mr. OTTER. Thank you, Mr. Chairman.

I, too, would agree with my colleague from Tennessee on the im-
portance of this hearing. I appreciate your leadership on this im-
portant effort, as I also believe it is important for Congress to be
provided with current, accurate, and timely information on the cost
of financial burdens and the benefit and effectiveness of Federal
regulations. To me, this is a simple matter of common sense.

In my last life I was a french fry salesman, and I don’t ever re-
member making a decision about building a plant or increasing a
distribution port, whether it was in the United States or one of the
82 countries that we operated in, on partial facts and incomplete
conclusions. If I had, I wouldn’t have been in business that long.
Without accurate and timely information, my colleagues and I are
being left to conduct the business of this Nation without all the
facts.
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As a businessman, as a lieutenant Governor and a member of the
Idaho State legislature, I also became well aware of the impact
that Federal regulations have on rural economies. The amount of
money spent each year to meet regulatory demands of the Federal
Government agencies is astounding.

In fact, in a report by an agency represented by Mr. Sullivan
here today, the Small Business Administration, it is estimated that
$843 billion—and this was a report that was put out in October of
last year—$843 billion to comply with Federal regulations. Now
that’s the actual cost. It does not also include the opportunity cost
of $843 billion. So as the financiers of the Federal regulatory agen-
cies I think it’s imperative that Congress has access to all the nec-
essary means to conduct a thorough review of the financial and
functional effectiveness of Federal regulations.

Again, I appreciate the chairman’s attention to this issue and am
proud to serve as the vice chairman of this subcommittee to look
through these important issues. I look forward to hearing the testi-
mony of our witnesses.

Thank you, Mr. Chairman. I yield back the balance of my time.

Mr. OsE. Thank you, Mr. Vice Chairman.

We have two panels today. It’s the custom of this committee and
the subcommittees to swear their witnesses in. So, gentlemen, if
you would rise, please.

[Witnesses sworn.]

Mr. OsE. Let the record show the witnesses on the first panel an-
swered in the affirmative.

We are joined today by two witnesses, by John Graham, who is
the Administrator of the Office of Information and Regulatory Af-
fairs in the Office of Management and Budget. He'll be first. Then
we also are joined by the Chief Counsel for Advocacy in the Small
Business Administration, Thomas M. Sullivan.

Dr. Graham, we have your testimony. We have entered it into
the record. If you could summarize within 5 minutes, that would
be great.

STATEMENTS OF JOHN D. GRAHAM, PH.D., ADMINISTRATOR,
OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OF-
FICE OF MANAGEMENT AND BUDGET; AND THOMAS M. SUL-
LIVAN, CHIEF COUNSEL FOR ADVOCACY, U.S. SMALL BUSI-
NESS ADMINISTRATION

Dr. GRAHAM. Very well, Mr. Chairman.

Good afternoon. I appreciate the opportunity to be here.

Since this is my first oversight hearing with this particular sub-
committee, I thought I should step back and say a few words about
the approach I'm taking to running the Office of Information and
Regulatory Affairs for the President. This is the office that oversees
all of the regulatory policy within the executive agencies.

As you know, the President supports regulations that are sen-
sible and based upon sound science and economics; and, at the
same time, we're determined to streamline the regulatory process
to make sure there are no other regulations that are outside that
basic criteria.

In terms of overall approach to the office, I'm trying to introduce
a greater degree of transparency and openness to the office. Since
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I was confirmed in July, I have had a virtually open door policy for
public visitors from various types of groups, have hosted about 100
different groups interested in different facets of Federal regulation.
We have also, through our Web site, been publishing the letters
that our office submits to agencies on regulatory issues. We've pub-
lished our meetings with outside groups, and we provide daily up-
dates of new regulations that are either under review at our office
or are being cleared, withdrawn, or returned.

We believe that this more open and public approach to the way
we do our work will enhance public scrutiny of the regulatory proc-
ess and, in the long run, increase appreciation of the value of our
office.

Let me proceed now to the major topic of the hearing, which is
the regulatory accounting law and our implementation of it. From
your opening statement, Mr. Chairman, I realize we have a lot of
work to do to bring our office into compliance with the require-
ments as you have described them in your opening statement. Let
me say a couple things about what we’re doing modestly to move
in that direction.

The first point I would like to make is that we view better qual-
ity data and better analysis by agencies as the key to generating
the information to make this regulatory accounting report a more
effective and useful document. The key way we intend to do that
for new regulations is through intense scrutiny by my analytical
staff of these regulations when they are coming to our office. Since
July we have returned 20 rules, in most cases because of inad-
equate analysis; and that number is more than the total number
of rules returned in the entire Clinton administration.

We have also cleared six of these returned rules after the agen-
cies improved their analysis and came back with stronger propos-
als. So a return does not necessarily mean the regulation is denied.
It means it needs to be improved.

The second thing we need to do to improve the underlying infor-
mation for the regulatory accounting law is look at the very dif-
ficult problem of the sea of existing regulations that are out there.
The administration does not support an across-the-board review of
every existing regulation in every agency. We don’t believe that’s
practical. We don’t believe the agencies could handle it, and we
don’t think OMB could handle it. However, we do believe that a
public participation process rooted in the regulatory accounting law
is an effective way to identify those particular regulations that are
especially in need of reform and better analysis; and in the report
that you’ve received that we submitted in December we took our
first effort in this direction of seeking public comment on the exist-
ing regulatory state.

The third step we're taking to improve this information is to up-
date the analytic guidance that OMB asks agencies to adhere to
when they produce regulatory analyses that are submitted to our
office. Jointly with the Council of Economic Advisors, my office is
going to be refining this guidance after a process of public comment
and peer review. It’s through this guidance that the analysts and
the agencies are expected to follow that we hope to spawn better
data and better analysis from the agencies.
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The final point I want to make is with regard to the timing of
the regulatory accounting report. As you have mentioned, our stat-
utory requirement is to release the report in February. I want to
remind you at the end of the previous fiscal year, on October 1st,
that left 4 months to generate a quality regulatory accounting re-
port that has our office’s analysis, peer review, interagency review,
and the final analysis. Our position is we’re going to do our best
to get the draft regulatory accounting report to you in February of
next year, and in future years we’ll be working hard to do better
than that. So I hope I have given you a general sense of where
we're headed with compliance.

Let me conclude by saying that the annual accounting report to
Congress we’re using in this administration is a crucial vehicle to
stimulate both specific regulatory reforms and to spawn in the long
run better data and analysis from the agencies. I look forward to
working with the subcommittee to pursue that agenda.

Mr. OsE. Thank you, Dr. Graham.

[The prepared statement of Dr. Graham follows:]
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STATEMENT OF
JOHN D. GRAHAM, PH.D.
ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
BEFORE THE
SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES
AND REGULATORY AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

March 12, 2002

Mr. Chairman, and Members of this Subcommittee, thank you for inviting me to this
hearing. I am John D. Graham, Ph.D., Administrator, Office of Information and Regulatory
Affairs, Office of Management and Budget. Prior to joining the Bush Administration, I served as
a faculty member at the Harvard School of Public Health, where T founded and directed the
Harvard Center for Risk Analysis.

Since this is my first oversight hearing before this subcommittee, I would like to say a
few words about my objectives as OIRA Administrator in the field of regulatory policy and then
proceed to some remarks about OIRA’s implementation of the Regulatory Right-to-Know Act,
the primary topic of this hearing.

OVERALL APPROACH

The Bush Administration supports regulations that are sensible and based on sound
science and economics. My role, on behalf of the President, is to oversee the activities of
regulators throughout the federal government. Since my Senate confirmation last July, my
priorities have been to (1) establish more openness and transparency about how the Office does
its work, (2) stimulate more analytic rigor in the process of regulatory analysis throughout the
federal government, and (3) suggest promising regulatory reforms to the agencies — some of
these reforms call for more or stricter regulation for public benefit; other reforms call for less
intrusive or less costly regulation for consumers and taxpayers. In doing our work we have
sought to respect the expertise of the agencies and the substantive laws governing the activities
of federal regulatory agencies.

OPENNESS AND TRANSPARENCY

On the subject of openness and transparency, we have deployed our web site as a vehicle
to provide the public an unprecedented amount of information about the Office. Each day our
web site provides new information about regulations that have been submitted to the Office,
cleared for publication, returned for reconsideration by agencies or withdrawn by agencies. The

1
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web site also provides basic information about our mestings with the public (names, affiliations,
date and topic) concerning rules under review, copies of return and post-clearance letters, copies
of my speeches and annual reports from the Office. We have also added a basic “question and
answer” section about my Office, so that the public can learn the basic facts about the Office of
Information and Regulatory Affairs. OMB is committed to this more open posture because we
believe it will facilitate greater public understanding of our analytic approach to regulatory
oversight.

ANALYTIC RIGOR

Since July of last year, I have attempted to send clear signals to agencies that the Bush
Administration expects regulatory proposals to be supported by formal analyses of high quality.
In my September 20® memorandum to the President’s Management Council (which is posted on
our web site), I described in some detail the procedures and criteria we shall use at OIRA to
review the work of agencies.

There is a change underway at OIRA compared to previous Administrations. For example, in the
last three years of the previous Administration, OIRA returned to agencies exactly zero rules,
Since my confirmation in July, I have returned over twenty rules to agencies under the authority
of Executive Order 12866, the most common reason being poor quality analysis (see our web site
for a copy of these letters). A return does not necessarily stop a rulemaking forever. In six cases
thus far, agencies have resubmitted improved analyses and we have cleared those rules for
publication in the FEDERAL REGISTER. We have also encouraged agencies to make greater
use of formal, independent peer review of their technical analyses. We have offered more
deferential OMB review in those cases where agencies have voluntarily subjected their analyses
to open, competent, and credible procedures of peer review.

SUGGESTING REGULATORY PRIORITIES

Historically, OIRA has been primarily a reactive institution that responds to the regulatory
initiatives of agencies. In the Bush Administration, OIRA has taken a more proactive role in
suggesting regulatory priorities for agency consideration.

One device we have used has been called the “prompt” letter. In each of the five prompt letters
that [ have issued since last September, the Office has suggested actions by agencies that can
save lives, improve health or protect the environment in a cost-effective manner. The prompt
letter is not an edict from a czar or even a Presidential directive. 1t is a public request designed to
stimulate agency and public deliberation. Final decisions about priorities remain in the hands of
the agencies. These prompt letters, and the initial agency responses, are also on our web site.

The prompt letters issued to date have emerged primarily from discussions with my professional
staff. However, there is no reason that members of the public should not suggest ideas for

prompt letters. Although we are not yet receiving first-class mail due to the events of September
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11%, ideas for prompt letters can also be faxed to my office at (202) 395-3047.

Alternatively, ideas for regulatory priorities can be submitted to the Office during the annual
public comment process under the Regulatory Right-to-Know Act. And that brings me to the
major topic of this hearing, our annual regulatory accounting report as mandated in the
Regulatory Right-to-Know Act.

OIRA’s 2001 REPORT TO CONGRESS

On December 17" of last year we submitted to Congress the 2001 Report to Congress under the
regulatory accounting law. Entitled “Making Sense of Regulation”, the 2001 report provides
both our annual Report to Congress on Unfunded Mandates on State, local and tribal
governments and the regulatory accounting information on costs and benefits. Given the change
in Administrations and the timing of my confirmation, it was not feasible to complete this report
in February, when the budget was released.

A unique feature of this report was the request for public nomination of specific regulatory
reforms for consideration by OIRA and the agencies. We received 71 nominations from 33
commenters involving 17 agencies. My Office made a preliminary evaluation of these 71
nominations and identified 23 as high priority for agency consideration. In fact, many of these
23 reform ideas were already Administration priorities. We are now in the process of discussing
these nominations with the relevant agencies and final decisions about whether to enact these
specific reforms will be made by the them through notice-and-comment rulemaking.

My assessment is that this public nomination process was only partly successful because I have
learned that many academics, business groups, state and local groups, and public interest groups
were not fully aware of this nomination opportunity. Obviously, publication in the Federal
Register is not adequate to inform everyone. For this year’s report, we intend to increase
outreach efforts in order to potentially expand and diversify the public commenters. Those
citizens and groups that choose to participate can be assured that their efforts will be taken
seriously by OIRA.

OIRA’s 2002 REPORT TO CONGRESS

We will soon be publishing the 2002 regulatory accounting report in the Federal
Register for public comment and peer review, as required by the Act. I know that over the last
several years, members of the Subcommittee have expressed concern that OMB has issued the
Report after the budget has been released. In future years, we intend to cover the costs and
benefits of all major rules published during the previous year and then release the draft
regulatory accounting report at the same time that the budget is released. It may be difficult to
publish the final report with the budget due to the statutory requirements for external peer review
and public comment.
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As directed by the Act, the 2002 report shall contain estimates of the total annual costs
and benefits of Federal Rules and paperwork (a) in the aggregate; (b) by agency and agency
program; and (c) by major rule. We shall also provide, as called for by the Act, analyses of
impacts of Federal regulations on State, local, and tribal government, small business, wages, and
economic growth as well as recommendations for reform. Moreover, the 2002 Report shali also
include additional information in the spirit of the Regulatory Right-to-Know Act about the
Administrations’s efforts to make its centralized approach to federal regulatory policy more
open, transparent, and accountable to the public.

Since we hope to issue the draft report within a week or two, I would like to describe
some of its major features and findings:

1. In the last six months, OMB has cleared 41 significant federal regulations aimed at
responding to the terrorist attacks of September 11*. These rules address urgent matters such as
homeland security, immigration control, airline safety, and assistance to businesses harmed by
the resulting economic disaster experienced in several regions of the country.

2. We examined major U.S. federal regulations cleared by OMB from April 1, 1995 to
September 30, 2001 to determine their quantifiable benefits and costs. The estimated annual
benefits ranged from $49 billion to $68 billion while the estimated costs ranged from $51 billion
to $54 billion. Our estimates of the total benefits and costs of all federal regulations currently in
effect are less reliable because they are based substantially on figures that the agencies did not
produce and OMB did not review. The estimates of total benefits, which are highly uncertain,
range from about one-half to three times the total costs, which are pegged at $520 billion to $620
billion per year. Total cost figures are roughly comparable to the federal government’s total
discretionary budget authority in FY 2001. The report acknowledges that these rules also have
many non-quantifiable costs and benefits that need to be considered by policy makers and the
public.

Thank you very much for the opportunity to appear today. I am willing to answer any
questions you may have.
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Mr. OsE. Our next witness is Thomas Sullivan.

Mr. Sullivan, if you could summarize—we do have a copy of your
testimony—for 5 minutes. Thank you.

Mr. SULLIVAN. Chairman Ose, other members of the subcommit-
tee, good afternoon and thank you for the opportunity to appear be-
fore you today, as the recently confirmed Chief Counsel for Advo-
cacy, to discuss regulatory accounting.

I'm pleased that my written statement has been accepted into
the record, and I will briefly summarize the key points.

First, let me tell you what an honor and privilege it is for me
to have been appointed Chief Counsel for Advocacy by President
Bush. This is my first statement before this subcommittee since my
confirmation, and I am grateful for the tremendous support that I
have already had from other committees in the House and the Sen-
ate, Members of Congress, from SBA administrator Hector Barreto,
from government leaders like Dr. John Graham, and from regu-
latory experts who we work with and are well represented at this
hearing.

Today’s topic, regulatory accounting, is one the Office of Advo-
cacy understands very well, but from a slightly different perspec-
tive than what was just mentioned by Dr. Graham. We share the
same concern as other panelists, concerns that will be voiced in the
next panel, that there is an overwhelming regulatory burden on
small businesses; and implementation by Dr. Graham’s office of the
regulatory accounting law forces government agencies to analyze
the economic impact of their actions. This early examination of
costs and benefits should help agencies comply with the analytical
requirements of the Regulatory Flexibility Act, which my office
oversees.

The Office of Advocacy focuses on an early exchange of informa-
tion with OMB and Federal agencies in order to assist them in re-
ducing unnecessary burdens, while at the same time allowing the
agencies to accomplish their public policy objectives. This is the pri-
mary tenet of the Regulatory Flexibility Act.

Frankly, from my perspective, many of the 71 regulations identi-
fied in OMB’s regulatory accounting report would not have ap-
peared there as “high priority,” if agencies had consulted with our
office early in the regulatory process, complied with the Regulatory
Flexibility Act, and crafted less burdensome regulatory alter-
natives.

Early analysis works. In OMB’s 2001 report, Dr. Graham
extolled the value of timely and meaningful consultation for the
Federal regulatory apparatus.

We at Advocacy could not agree more.

Early consultation has led to the development of improved regu-
lations that avoid undue burdens but still accomplish the agency’s
objectives. Early attention to economic consequences helps reduce
the overall cost of regulatory development, and once the analysis
is complete, there is less risk that a rule will be successfully chal-
lenged in court.

Early dissemination to the public of regulatory analyses encour-
ages well-informed policy decisions. Those decisions are enhanced
by additional economic perspectives, like the quality work produced
by the regulatory studies program in the Mercatus Center at
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George Mason University. The more analysis and flushing out of a
rule’s consequences, the better off the final product.

We estimate that, during fiscal years 1998 through 2001, modi-
fications to regulatory proposals in response to agencies’ consulta-
tion with the Office of Advocacy resulted in cost savings totaling
more than $16.4 billion, or more than $4.1 billion per year on aver-
age.

Let me put the $4.1 billion in small business terms. That money
saved means that over 1.3 million employees who work in small
businesses might be able to afford employer-sponsored health care.

Small businesses are and have historically been our Nation’s pri-
mary source of innovation, job creation, and productivity. They
have led us out of recessions and economic downturns. They have
provided tremendous economic empowerment opportunities for
women and minority entrepreneurs, and small employers spend
more than $1.5 trillion on their payroll.

That is why it is so important for OIRA or OMB to do what it
does well, track, analyze, and report to Congress on the impact of
significant regulations in their annual regulatory accounting re-
port. If agencies aren’t doing their homework and are promulgating
rules without thoroughly considering their economic impact, small
business is going to get hit disproportionately harder than their
larger counterparts.

I see that my time is up, so I'll sum up, with the permission of
the Chair.

Mr. OsE. Fifteen seconds.

Mr. SULLIVAN. In summary, regulatory accounting and early re-
ceipt of agency information continue to be important priorities for
the Office of Advocacy. Government expects small business to fol-
low Federal rules and regulations. I think it is only fair that agen-
cies follow the rule requiring timely and deliberate economic analy-
sis.

Thank you again for inviting me here this afternoon. I'm happy
to answer any questions the subcommittee may have.

[The prepared statement of Mr. Sullivan follows:]
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Created by Congress in 1976, The Office of Advocacy of the U.S. Small Business
Administration (SBA) is an independent voice for small business within the federal
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Chairman Ose, Ranking Member Tierney, Members of the Subcommittee, good
afternoon and thank you for the opportunity to appear before you today to discuss Regulatory

Accounting: Costs and Benefits of Federal Regulations.

First, let me tell you what an honor and privilege it is for me to have been appointed
Chief Counsel for Advocacy by President Bush. Since my confirmation just over one month ago,
I have had an incredible experience. I am grateful for the tremendous support I have had from
Members of Congress; Administrator Barreto; the staff of the Office of Advocacy; government

leaders; and our many small business organization and trade association friends.

Today’s topic, Regulatory Accounting, is one the Office of Advocacy understands very
well, but from a slightly different perspective. We are concerned about increasing governmental
regulations and the corresponding economic burden on this nation’s small businesses. The focus
of our office in this area continues to be an early exchange of information with OMB and federal
agencies in order to assist agencies in reducing unnecessary burdens, while accomplishing their
public policy objectives. We believe OMB’s regulatory accounting report demonstrates clearly
the overwhelming burden placed on the nation’s economy and the ernployers who dxjvc the
economy. Frankly, from my perspective, many of the 71 regulations identified in OMB’s 2001
report would not have appeared there as “troublesome” regulations if agencies had consulted
with our office early in the regulatory process, complied with the Regulatory Flexibility Act, and
crafted less burdensome regulatory alternatives. We appreciate the opportunity to discuss these
important issues today and to continue our important working relationship with the Office of

Information and Regulatory Affairs (OIRA) at OMB and Congress.
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Advocacy was given a mandate to act as an independent voice for small business within
the federal government. In September 1980, Congress enacted the Regulatory Flexibility Act
(RFA) which required agencies to consider the impact of their regulatory proposals on smail
entities, analyze equally effective alternatives, and make their analyses available for public
comment. The law was not intended to create special treatment for small businesses. Congress
intended that agencies consider impacts on small business to ensure that their proposals did not
have unintended anti-competitive impacts and that agencies explore less burdensome alternatives

that are equally effective in resolving agency objectives.

In March 1996, the Small Business Regulatory Enforcement Fairness Act (SBREFA)
raised the stakes for regulatory agencies. SBREFA added judicial review and reinforced the RFA
requirement that agencies reach out to small entities in the development of regulatory proposals.
This precedent-setting law institutionalized outreach to small entities and ensured that two
agencies, EPA and OSHA, identify and consider effective alternatives early in the rulemaking

process.

Early Intervention in the Rulemaking Process

Since enactment of SBREFA, Advocacy has witnessed significant changes in the ways
rules are made. The most significant phenomenon we have seen is the change in the regulatory
culture in at least some federal agencies. Some regulators are beginning to think about the effects
of their proposals before they act, and our experience has shown that this makes for better rules;
i.¢. rules that are less costly to those that are regulated. This practice has resulted in 2 more

consistent application of the RFA for those agencies——a more efficient approach than tackling
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RFA violations on a rule-by-rule basis. It is sometimes difficult to quantify the effect this early
exchange of information has on mitigating the cost of regulation to small business, but we are

convinced that it is real.

Early consultation has led to the development of improved regulations — regulations that
avoid undue burdens but still accomplish the agency’s objective. This shift to pre-proposal work
is productive for agencies, for Advocacy, and most important, for small business. Time and again
Advocacy has successfully identified weaknesses in agency analyses before publication.
Advocacy’s pre-proposal activities have helped agencies provide information that would be the
most useful to the public in order to elicit informed submissions from the public during the
comment period. This early attention to RFA compliance issues helps reduce the overail cost of

regulatory development and the risk that a rule will be judicially challenged.

The review panel provisions of SBREFA, which apply only to EPA and OSHA, provide a
mode! for early intervention with a proven record of success. The panel process has confirmed
that: (1) credible economic and scientific data, as well as sound analytical methods, are crucial to
rational decision-making in solving regulatory problems; and (2) information provided by small
businesses themselves on real-world impacts is invaluable in identifying equally effective

regulatory alternatives.

The importance of data to the regulatory process and rational decision-making cannot be
overemphasized. It was data that persuaded EPA to drop an industrial laundries water pollution

regulation that saved small businesses approximately $103 million annually. The data showed
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there was no need for a national rule. It was data that convinced OSHA that its compliance cost

estimates were too low for its ergonomics rule.

One of the benefits that has emerged from early consultation has been increased
awareness of what agencies do not know, but should know, about the industries they are trying to
regulate. This has helped agencies understand how the regulatory process aids in eliciting

relevant information from the public.

We estimate that during fiscal years 1998 through 2001, modifications to federal
regulatory proposals in response to RFA/SBREFA provisions, and consultation with Advocacy,
resulted in cost savings totaling more than $16.4 billion, or more than $4.1 billion per year on

average.

Partuership with OIRA

On January 11, 1995, OIRA and Advocacy signed an “Exchange of Letters” outlining
how both agencies would work together on regulatory issues. In those letters, Advocacy agreed
to contact OIRA whenever it had concerns about an agency’s compliance with the RFA. OIRA
in turn agreed that it would consult with Advocacy when it was not able to resolve RFA issues

with an agency.

The SBREFA panel process has brought Advocacy and OIRA even closer together, and a

mutual respect has developed from this information-sharing relationship. An early exchange of
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information enables Advocacy to comment at a vital stage of the rule’s development and to have

an impact on its final design.

Prior to promulgation of a final rule, Advocacy often participates in meetings and
discussions with both OIRA and the relevant regulatory agency, in order to advocate for crucial
changes on behalf of small business. This important working relationship with OMB at all stages
of a rule’s development has assisted the Office of Advocacy in monitoring agency compliance

with the RFA more closely

With its new leadership, OIRA is positioned to be of even greater help to this office and
to small business. Advocacy is currently working with OIRA to ensure that our close relationship
continues. This renewed commitment to provide early information on regulatory proposals is
vital to reducing the economic burden on smali entities. This renewed commitment will likely
result in an increased effort from OIRA staff to assist Advocacy in developing agency
compliance guidance as well as initiating agency RFA training. Whatever shape this
commitment takes, it will be transparent to the public—in keeping with Dr. Graham’s effort to

uncover the mystery behind the rulemaking process.

1 commend the new leadership of both OMB and OIRA for facing these challenges with
renewed commitment and purpose. OIRA’s use of “return letters” to inform an agency of the
deficiencies in a proposed regulation forces an agency to assess carefully the economic impact of
its proposals on those they intend to regulate. The existence of these letters provides an incentive
for agencies to get it right the first time in order to avoid the embarrassment of receiving such a

letter. Dr. Graham has created other important tools within OIRA to enhance the regulatory



24

process. For instance, he devised the “prompt letters™ that are intended to suggest a new
regulatory priority to a federal agency which further stimulates public input into the regulatory

process.

The continued partnership between Advocacy and OIRA/OMB may further enhance the
information that goes into future regulatory accounting reports. Advocacy stands ready to supply
OIRA/OMB with data and anecdotal evidence to complement its report. The hope is that our
continued early involvement as partners in the regulatory process will at least reduce the number

of unnecessarily burdensome federal regulations appearing in future reports.

Small Business and OMB’s Regulatory Accounting Report

The RFA, SBREFA and the Office of Advocacy exist because of the bedrock importance of
small business to our econonty, both at the national and cormmunity levels. The latest data we
have indicate that small businesses:

» Represent more than 99 percent of all employers;
» Employ 51 percent of private sector workers;
» Provide about 75 percent of net new jobs; and

» Represent 96 percent of all exporters of goods.

Small businesses are and have historically been our nation’s primary source of
innovation, job creation, and productivity. They have led us out of recessions and economic
downturns, offsetting job contraction by larger firms, and providing new goods and services.

They have provided tremendous economic empowerment opportunities for women and minority
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entrepreneurs. They play an invaluable role in our defense industrial base. Small employers
spend more than $1.5 trillion on their payroll. In order for small businesses to continue to be
such a valuable asset to our nation’s economy, they must have a level playing field. The

regulatory playing field is a vital one for small business.

We recently released a study on this subject by W. Mark Crain and Thomas D. Hopkins.
As the report disclosed, and Mr. Hopkins testified today, the cost of federal regulation to firms
with fewer than 20 employees was almost $7,000 per employee, more than 50 percent higher
than the per-employee cost to businesses with 500 or more employees. This disproportionate

burden is a huge impediment to small businesses realizing their full potential.

This is why it is so important for OMB/OIRA fo do what it does so well — track, analyze
and report to Congress on the impact of significant regulations in their regulatory accounting
report. Providing the public with this valuable information, as they did in their last report,
enables all to see how the government intends to regulate the regulated. This latest report has
taken that requirement an important step further by pointing out regulations with a questionable
cost basis or questionable beneficial result. In this way, agencies are held accountable for the
regulations they draft. They must stand up to the strict scrutiny of OMB and the analysis required

from them by OIRA.

In its most recent report, of the 71 rules identified, OMB listed 23 that it considered most
in need of reform to reduce costs or increase effectiveness. Advocacy was involved in nearly half
of those 23 and had previously found them to be problematic for small business. OMB/OIRA

was right on target with the choice of these rules. As a result of this list, agencies were put on
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notice of the need for additional analysis and justification of their proposals and the need to

return to the drawing board to discover more cost-effective alternatives.

In summary, regulatory accounting and early receipt of agency information continue to
be important priorities for the Office of Advocacy. Without such analysis and review early inthe
regulatory process, we would see a continuation of overly burdensome rules with questionable
results. I am confident that the continued partnership between my office and OMB/OIRA will
benefit small business greatly and I look forward to working with Dr, John Graham and his staff

to continue to create innovative solutions to these important problems facing small businesses.

This concludes my prepared testimony. Thank you again for inviting me here today, and I

am pleased to answer any questions you may have.
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Mr. OsE. I thank the panelists.

I think I'm going to go ahead and start here. My primary ques-
tion has to do with—I have any number of issues in my district
that are health and safety issues, they're transportation issues,
they’re water issues, they’re education issues; and until I can get
adequate feedback in terms of the relative costs and benefits of this
or that regulatory action, I'm sort of flying in the dark in making
decisions on an allocation of resource basis to address each of those
issues.

How do we move toward getting this particular report presented
to Congress in time for me—and my colleagues, for that matter—
to factor this analysis into the decisions that we have to make
here? Because, frankly, if I've got $10 and I've got demand for $100
worth of resources, I have to prioritize. Without that analysis,
which, frankly, my office is not capable of doing, I'm in a little bit
of a disadvantage. Dr. Graham, how do we deal with this?

Dr. GRAHAM. Mr. Chairman, it’s a very good question.

The first point I would make is, while your office does not have
the staffing and resources, as have you just said, to do all this
analysis, the truth of the matter is that the Office of Information
and Regulatory Affairs at OMB, with several dozen analysts, has
some capability to do analysis, but, frankly, it’s modest compared
to the resources that are available in the many agencies. So I think
the key to making the regulatory accounting reports successful is
to change the culture within the agencies so they appreciate the
importance of analysis and invest the resources and the data and
quality and analytic tools to make that analysis better.

One of the very first steps that we have tried in this administra-
tion is to make it clear to agencies that we are going to be return-
ing rules to agencies that are not based upon quality analysis. But
if those analyses are improved, then there’s a basis for clearing
those regulations.

Mr. OSE. So the statute is clear that OIRA or OMB has the au-
th01;ity to require these, to acquire these analyses from the agen-
cies?

D?r. GRAHAM. You're talking about the regulatory accounting stat-
ute?

Mr. OSE. Yes.

Dr. GRAHAM. It places, actually, burdens on my office at the Of-
fice of Information and Regulatory Affairs. But, as a practical mat-
ter, the only real way that compliance can actually occur is if the
agencies share with us the information and analysis. Otherwise, at
a practical level, it’s not really going to be feasible to do the job the
law calls for.

Mr. OSE. Are you getting resistance from the agencies in provid-
ing this information?

Dr. GRAHAM. Well, in a candid answer to that question, Mr.
Chairman, I would say that the responses we get from agencies in
terms of our calls for better analysis are highly variable; and the
agencies and programs within agencies have varying levels of com-
mitment to high-quality analysis. So I don’t think I can be here,
frankly, and tell you that we see across-the-board high-quality
analysis coming from the regulatory agencies.

Mr. OsSe. We're going to come around.
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Mr. Sullivan, I will come back to you in a minute.

This really begs the question, this becomes so clear here. We've
had this concept of best practices in terms of the manner in which
the information is supposed to be reported by the agencies; and yet,
if I understand correctly, we have a variety of formats not nec-
essarily consistent with the Best Practices Guidance that has been
put out that is delivered to you. Am I accurately informed on that?

Dr. GRaHAM. The Best Practices guidelines from my office that
I'm aware of are from 1996. They were actually superseded by a
much more general and limited document on guidelines that came
out in the year 2000.

One of the reasons the Council of Economic Advisors and OMB
are jointly engaged to look at those two documents and improve
them and refine them is that we’re not convinced that the existing
guidance for agencies, frankly, has enough teeth behind it.

Mr. OsStE. My time is about to expire. I will yield to Mr. Otter for
5 minutes.

Mr. OTTER. Thank you, Mr. Chairman.

Before I begin, Mr. Sullivan, you quoted some figures in your tes-
timony; and I have not been able to find them. It was a pretty im-
portant figure as far as I was concerned, that there was enough
money saved in reviewing the regulatory burdens on small busi-
ness that you could have provided insurance for 1.4 million employ-
ees in small businesses. What page does that appear on in here?

Mr. SULLIVAN. Mr. Otter, that does not actually appear in my
written testimony. I do have a statement that I formalized into the
Congressional Record during my confirmation hearing in the Sen-
ate. I have it with me; and, with the chairman’s permission, I can
enter it into the record.

[The information referred to follows:]
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Chairman Ose, Ranking Member Tierey, Members of the Subcommittee, good
afternoon and thank you for the opportunity to appear before you today, as the recently

confirmed Chief Counsel for Advocacy, to discuss Regulatory Accounting.

With your permission, I would ask that my complete written statement be
accepted into the record [PAUSE, AND HE WILL MOVE TO ACCEPT]. 1will briefly

summarize the key points for the Subcommittee.

First, let me tell you what an honor and privilege it is for me to have been appointed
Chief Counsel for Advocacy by President Bush. This is my first statement before this
Subcommittee since my confirmation and I am grateful for the tremendous support I have
already had from other Committees in the House and the Senate, Members of Congress; from
SBA Administrator Hector Barreto; from government leaders like Dr. John Graham; and from

regulatory experts who we work with, and are well-represented at this hearing.

Today’s topic, Regulatory Accounting, is one the Office of Advocacy understands very
well, but from a slightly different perspective than what was just mentioned by Dr. Graham. We
share the same concern as other panelists — that there is an overwhelming regulatory burden on
small businesses. Why does my office care about Regulatory Accounting? Because the
requirement, and implementation by Dr. Graham’s office, forces government agencies to analyze
the economic impact of their actions. This early examination of costs and benefits should help
agencies comply with the analytical requirements of the Regulatory Flexibility Act, which my

office oversees.
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The Office of Advocacy focuses on an early exchange of information with OMB and
federal agencies in order to assist agencies in reducing unnecessary burdens, while
accomplishing their public policy objectives (the primary tenet of the Regulatory Flexibility

Act).

Frankly, from my perspective, many of the 71 regulations identified in OMB’s 2001
report would not have appeared there as “high priority” if agencies had consulted with our office
early in the regulatory process, complied with the Regulatory Flexibility Act, and crafted less

burdensome regulatory alternatives.

Early Intervention in the Rulemaking Process

Early analysis works — In the 2001 Report to Congress on the Costs and Benefits of
Regulations, submitted by OIRA, Dr. Graham extolled the value of “timiely and meaningful

consultation” for the federal regulatory apparatus.

We, at Advocacy, could not agree more.

Early consultation has led to the development of improved regulations — regulations that
avoid undue burdens but still accomplish the agency’s objective. Early attention to economic
consequences helps reduce the overall cost of regulatory development and once the analysis is

complete there is less risk that a rule will be successfully challenged in court.
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Early and public dissemination of analysis encourages well-informed policy decisions.
Those decisions are enhanced by additional economic perspectives, like the quality work
produced by the Regulatory Studies Program in the Mercatus Center at George Mason
University. The more analysis and flushing out of a rules’ consequences, the better off the final

product.

We estimate that during fiscal years 1998 through 2001, modifications to federal
regulatory proposals in response to agencies’ consultation with Advocacy, resulted in cost

savings totaling more than $16.4 billion, or more than $4.1 billion per year on average

Letme put $4.1 in “small business perspective” -- $4.1 saved, means over 1.3 million

employees, who work in small businesses, could afford employer-sponsored health care.

Small Business and OMB’s Regulatory Accounting Régort

Small businesses are and have historically been our nation’s primary source of
innovation, job creation, and productivity. They have led us out of recessions and economic
downtwns. They have provided tremendous economic empowenment opportunities for women

and minority entrepreneurs. Small employers spend more than $1.5 trillion on their payroll.

This is why it is so important for OIRA to do what it does well —track, analyze and report
to Congress on the impact of significant regulations in their regulatory accounting report. If

agencies aren’t doing their homework, and are putting rules on the street without thoroughly
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considering their economic impact, small business is going to get hit harder than their larger

corporate counterparts.

In summary, regulatory accounting and early receipt of agency information continue to
be important priorities for the Office of Advocacy. Government expects business to follow their
rules. Ithink it is only fair that agencies follow the rules requiring timely and deliberate
economic analysis. I am confident that the continued partnership between my office and OIRA
will benefit small business greatly and I look forward to working with Dr. John Graham and his
staff, and this Subcommittee, to continue fo create innovative solutions to problems facing small

business.

Thank you again for inviting me here today. am happy to answer any questions.
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Mr. OsE. Without objection.

Mr. SULLIVAN. Basically, what this does is average out per indi-
vidual or per family the cost of health care. It’s always helpful for
me and our colleagues to put cost savings like $4.1 billion into real
terms; and I think, given the problem of access to health care, it
does paint a very stark picture of what the money that is being
saved thorough analysis of regulations really is about.

Mr. OTTER. OK. Thank you very much.

Dr. Graham, what did you do in your life before this life?

Dr. GrRaHAM. Well, I was in the academic world, actually, all the
way since graduate school. I was at the Harvard School of Public
Health as a faculty member, taught the analytic tools of risk analy-
sis and cost-benefit analysis and launched the Harvard Center for
Risk Analysis, which I ran for about a decade.

Mr. OTTER. Would you give me your understanding of regula-
tions? Why do we regulate?

Dr. GRAHAM. Well, I think the reasons for regulation vary enor-
mously, depending upon the underlying law that Congress has
passed and given authority to various agencies. They range from
laws that are engaged to protect the environment, to protect con-
sumers, to protect workers, to protect some businesses. It’s a broad
range of regulatory statutes. But, in the final analysis, we cannot
at all times rely exclusively on the marketplace to achieve the out-
comes in society that we seek; and, hence, we need in some cases
regulatory approaches to improve the outcomes that markets can-
not generate.

Mr. OTTER. I certainly understand that, and I certainly agree. No
question that we could go through an entire litany of horrors in the
past that, without regulation, certain things happened with the en-
vironment, certain things happened in human conditions, etc.

But what I'm after is, each of these regulations that we have,
don’t they carry some sort of an encouragement, generally in the
form of a penalty, either financial or otherwise, for somebody that
doesn’t obey the regulation?

Dr. GRAHAM. Yes, sir. That would be typical.

Mr. OTTER. What happens when a Federal agency doesn’t obey
a regulation?

Let me give you an example—and we have several. The Army
Corps of Engineers, for instance, is dumping 200,000 tons of slop
into an area of an endangered species, the snubnose sturgeon, in
the Potomac River every year since 1994 and without even a li-
cense to do so. Yet, you know, if some corporation or some private
property owner or some individual or even a municipality had done
that, there would have been some regulatory relief, there would
have been some financial relief and maybe, in some cases, some
criminal relief to the government to see to it that was done.

What happens when a Federal agent or agency doesn’t obey the
very same laws, as in the instance of the Army Corps of Engineers?

Dr. GRAHAM. I think you’re asking a great question.

To be candid with you, I don’t think I really know the enforce-
ment processes and penalty process that applies to governmental
agents.

Mr. OTTER. These are good laws. And, if these regulations that
are promulgated by agencies in order to carry out a very important
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public policy mission—shouldn’t the agencies, the other agencies of
government, including the regulatory agency that’s required to do
the enforcement, shouldn’t they withstand the same criminal and
the same financial penalties as the private sector? Lord knows, you
know, we're going to send a private property owner or a corporate
president or perhaps a mayor or maybe even a Governor to jail if
they don’t enforce the laws or if they don’t obey the laws. Doesn’t
it seem reasonable that if it’s good for the general population than
it would be good also for the agencies and the people who are en-
forcing those same laws?

Dr. GRaHAM. Well, in candor, Congressman, if we’re going to en-
courage people to be in public service, I hope we’ll accompany that
with some sort of compensation for the liabilities that they’ll im-
pose.

But I think you’re raising an excellent point. I don’t feel authori-
tative to speak on it in terms of what would be the appropriate
type of penalty structure for people operating in regulatory agen-
cies.

Mr. OTTER. My time is up, and the chairman has picked up the
gavel. So I'll come back to you.

Mr. OSE. The gentleman from Tennessee for 5 minutes.

Mr. DUNCAN. We have a staff briefing that estimates that the
cost of regulations at approximately $843 billion are 8 percent of
the gross domestic product. You've heard in my opening statement
and I've heard of other estimates of roughly 10 percent. Can you
tell me, do you think those figures are roughly accurate and will
you tell me who pays those costs?

Dr. GRaAHAM. Well, the first point I would make is the $800 bil-
lion figure, which you're going to hear about later today in the tes-
timony by one of the analysts who generated that, Dr. Hopkins, I
think that is the best available estimate that exists at the time. It
does have a lot of uncertainties and limitations, but it’s the best
that we have at the present time.

My own personal view on that in terms of framing $800 billion
is less helpful than dividing that by the number of households in
the country, roughly 100 million, roughly $8,000 per household, be-
cause it can give you a sense for a family maklng $30,000 or so,
an $8,000 bill for Federal Government regulation is a pretty sub-
stantial part of their overall disposable income. We at OMB view
regulatory review as a form of consumer protection because it pro-
tects consumers from the invisible taxes that regulation often in-
volves.

Mr. DuNcaN. Well, certainly, as I mentioned, when you think
about the regulatory costs being in addition to the tax burden of
almost 40 percent on most people and $8,000 per family, it becomes
very, very significant.

Mr. Sullivan, you have in your testimony that small businesses
are and have historically been our Nation’s primary source of inno-
vation, job creation, and productivity. They provide tremendous
economic empowerment opportunities for women and minority en-
trepreneurs, so forth and so on. You say that in order for small
businesses to continue to be such a valuable asset to our Nation’s
economy they must have a level playing field. The regulatory play-
ing field is a vital one for small business.
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You know from my opening statement that was one of my main
concerns, and I heard you say right at the tail end of your testi-
mony that these regulations hit harder on small businesses than
on very large ones. Is that correct?

Mr. SULLIVAN. That is correct, Congressman.

Mr. DuNcaAN. Do you think that we have a level playing field
now?

Mr. SULLIVAN. No, I don’t. I don’t believe that we have a level
playing field right now.

Later on this afternoon you will hear from Dr. Hopkins, who is
a coauthor of the Crain/Hopkins Report. That’s where the Office of
Advocacy obtained a lot of this statistical information that I cite in
my testimony and in other statements that I make.

We have an opportunity within the confines of this hearing and
the regulatory accounting report. In order to get to a level playing
field for small business, agencies have to do the analysis up front.
When agencies start realizing the incredible burden that they place
on the backs of small businesses, then they’ll begin to realize that
maybe there are less burdensome alternatives that still meet the
objective of protecting the environment, still meet the objective of
protecting the workplace safety or encouraging workplace safety,
but don’t impose such an overwhelming burden as to devastate en-
tire sectors of small businesses.

Mr. DUNCAN. You know, I chaired the Aviation Subcommittee for
6 years; and we had hearings in that subcommittee about the fact
that a lot of the environmental rules and regulations and red tape
caused major airport projects to cost at least three times what they
should have cost. The main runway in Atlanta was 14 years from
conception to completion, but it took only 33 days of actual con-
struction. Now, those were 24-hour days, so maybe you could say
99 days of actual construction. But, when you drive those costs up,
it means that the cost of airline tickets go up a lot more than they
should be. As I said in my opening statement, who this impacts
and hits the hardest are the poor, are the lower income people, the
working people of this country.

I now chair a subcommittee called Water, Resources and the En-
vironment. We had a hearing a few months ago in which they esti-
mated some published EPA regulations were going to cause 40,000
small farms to go out of existence. We had people crying at that
hearing about the potential impact. And, all these people who be-
lieve in big government always say they’re for the little guy. But
it’s the little guy who ends up getting hurt, and it’s the consumer
who ends up paying the cost. We run the small farmers and the
small businesses out, and then these people who believe in all this
regulation and stuff, as I said in my opening statement, they end
up becoming the best friends extremely big business has.

I'll yield. I don’t have any time left.

Mr. SULLIVAN. Could the chairman at least let the record reflect
that throughout the Congressman’s statement I was nodding in
agreement?

Mr. Ose. We will note your verbal statement for the record, as
well as your physical.

Thank you, Mr. Duncan.
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Let me—Dr. Graham, here’s one of the things that I struggle
with. The Federal Government collects taxes, and we can account
for how much people pay in taxes on an annual basis. We distrib-
ute student loans, and we can account for how much was loaned
and whether or not the borrower paid it back. We can account for
Agriculture Department programs, whether they be on the foreign
food service deliveries, or commodity support programs, or environ-
mental quality improvement programs or what have you. Yet,
when you look at the estimated costs of regulation, which in your
testimony, if I understand correctly, are close to the discretionary
expenditures of the Federal Government, we can’t seem to account
for the regulatory costs in a manner that allows us to factor that
into our decisionmaking. I'm coming back to my question: Where’s
my report?

The issue for me becomes not letting the perfect be the enemy
of the good. Because at some point or another I've got to have this
information, as do my colleagues. How do we move this thing for-
ward? Do we pass—instead of have it be a regulatorily based re-
quirement, do we pass a statute that says the agencies will provide
to OMB or OIRA this information by such and such a date? How
do we get this thing moving forward in a positive—how can I help
you do your job so you can help me do mine?

Dr. GRAHAM. Mr. Chairman, that’s a good question. My initial in-
stinct, after 6 or 7 months of working in this role and working with
the agencies, is that we will be able to make some progress without
any statutory change. We will be able to move this process to the
point where we can give you with the budget the draft regulatory
accounting report before peer review and before public comment.

I don’t really see, frankly, in the way it’s designed, how we're
going to get from here to getting you the final report in February
of each year, given that all the information that we are looking at
doesn’t come to a conclusion until October 1st of the previous year.
And Congress has required by statute that we have a public com-
ment period, we have peer review, and I think we should have
those processes with this report.

So I do think there’s a little reality check, frankly, in the design-
ing of this regulatory accounting law that we need to talk about
and see whether or not there’s some way—that I don’t see—that we
can get this to the point where you ideally want it, which is that
final report with the budget in February.

Mr. OskE. Even if you were able to provide us with a draft copy
of the report, even after 3 short years, I understand that draft copy
will somehow or another become available to the interested parties
and the peer review itself would take place just naturally. You
would get feedback. I'd get feedback. Mr. Otter and Mr. Duncan,
they would get feedback. My good friend from California, Mr. Wax-
man, Mr. Tierney, they’'d get feedback. It would at least allow us
to factor in the relative costs and relative benefits of any regulatory
action as we approach the final date of the legislative session.

I mean, the thing that’s so crazy here is that when you look at
the tax revenue we get, we account for that very carefully; you look
at the discretionary expenditures that we make, we account for
that very carefully; and yet we have to have, frankly, an equally
quantified cost of the regulatory burden on an annual basis. And,



38

it complicates my life, not to mention the lives of the other Mem-
bers up here.

So I really want to encourage you and your colleagues at OIRA
and OMB to make the best of what you have at any available time.
If it improves with peer review, great. I mean, I'm fine with it. But
T've got to have something. I've got to have something to start with,
and I'm trying to figure out how it is we make that possible. Even
if it’s, you know, 3 days later or 6 days later or a week late, I don’t
care on that kind of a timeframe. But I have to have that informa-
tion just to make my job more effective. So how do I make that
happen?

Dr. GRAHAM. You're making yourself very clear, Mr. Chairman.
We will work very hard to get the report to you with the budget.
And if it can’t be the final report, then we will definitely try to
make sure that you have the draft report with the budget next
year. Our estimate is we’re going to miss by about 6 weeks this
year, but our trend line is in the right direction. We’ve gone from
10 months late to 6 weeks late, so we’re moving in the right direc-
tion.

Mr. OsE. I appreciate that.

My time is up. Mr. Otter.

Mr. OTTER. Thank you, Mr. Chairman.

Dr. Graham, I received a questionnaire from the U.S. Depart-
ment of Agriculture recently, wanting to know about how my farm
and my ranch were doing and what I produced. I noticed on the
document that I was required to fill out that, under penalty of law
and under a certain financial penalty as well as perhaps criminal
penalty. If I didn’t fill it out and send it back that they could en-
force those penalties. Do you have any such requirement—induce-
ment when you ask these agencies for information relative to their
regulatory practices?

Dr. GrRAHAM. I was afraid you were going to ask me whether
there are any penalties you can hold against me for not submitting
the regulatory accounting report on schedule.

Mr. OTTER. That’s my next question.

Dr. GRaHAM. No, I don’t know the specifics of the example, Con-
gressman, no.

Mr. OTTER. If you had that sort of enforcement encouragement
that if an agency, wherever it was, whatever agency it was, refused
to respond in full and complete according to your request, do you
think then that you would probably get responses that were actu-
ally more factual and more evidentiary of what was actually going
on with that regulatory agency?

Dr. GRAHAM. I think that’s certainly worth consideration.

Mr. OTTER. Would the administration support that kind of legis-
lation, if I wrote it and advanced it?

Dr. GRAHAM. I think it’s definitely worth some discussion.

Mr. OTTER. The problem that we have with that is that we asked
283 million Americans that sometimes collect together in commu-
nities and sometimes collect together in companies and sometimes
start their own companies, we put all these rules and regulations
that cost them $843 billion a year. I think we pretty well accepted
that figure and said that if you don’t obey these rules and regula-
tions, it’s important for us to know this stuff. It’s important for you
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to comply with these rules and regulations, and it’s important
enough that we'’re going to have to take some sort of action against
you for this necessary enforcement.

If it’s important for these 283 million Americans, why isn’t it im-
portant for the very Government that serves them to do the same
thing?

Dr. GRAHAM. Fair point.

Mr. OTTER. Thank you, Mr. Chairman. That’s all I have. I yield
back the balance of my time.

Mr. OsE. Thank the gentleman.

Mr. TiIERNEY. What I would like to do is ask unanimous consent
to place relevant materials in the record and to ask questions of
the witnesses for the record in writing.

Mr. Osg. Oh, without objection. We extend that courtesy to all
Members of Congress.

Mr. TIERNEY. Just putting it on the record.

Mr. Ose. Mr. Sullivan, Ms. Dudley recommends that OMB
should identify in a common but comprehensive manner variables
in the methodologies to estimate the benefits and costs of regula-
tions. It’s in her testimony and talks about a report card for each
agency. Congressman Horn has done that very effectively over in
the Management Subcommittee of this full committee. What is
your view of Ms. Dudley’s recommendations about using a report
card for agency analyses?

Mr. SULLIVAN. Mr. Chairman, this actually is a perfect oppor-
tunity to talk about a response to a number of questions that have
come up and been properly directed to Dr. Graham; and that is the
requirement for agencies to follow the law on which Congressman
Otter just elaborated. The expectation is that those who we regu-
late should follow the law. Why aren’t government agencies also
following laws?

There is a law entitled the Regulatory Flexibility Act, that I
mentioned in more detail in my written statement, that does re-
quire agencies to consider economic impact before they promulgate
rules. To the extent that a “report card” would be helpful to this
committee, to Dr. Graham and others, that report card will be fin-
ished by the end of this month; and it’s entitled the Annual Report
of the Chief Counsel for Advocacy on Implementation of the Regu-
latory Flexibility Act. That report talks about whether or not agen-
cies are doing the analysis that they’re required to do and consider
their impact on small business prior to finalizing regulations.

Mr. OSE. The end of March of this year?

Mr. SULLIVAN. Yes, Mr. Chairman.

Mr. OSE. And, where will we be able to obtain copies of that re-
port?

Mr. SuLLIVAN. It will be hand-delivered to your counsel, Mr.
Chairman, and the entire committee. Advocacy does have a fantas-
tic Web site containing all of our publicity available documents, but
the actual copies and executive summaries will be hand-delivered
to this committee.

Mr. Ost. So this is a report by your office on compliance with
SBREFA, if I understand correctly?

Mr. SULLIVAN. You understand it correctly, Mr. Chairman.

Mr. OsE. All right.
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If I may go on, Mr. Sullivan. What is your view of the value of
the agency-by-agency data on the impact of each agency’s rules on
small businesses? Clearly you think there is value.

Mr. SULLIVAN. I think there is tremendous value. And that value
is reflected in how an agency itself considers that analysis, how
this committee considers it, how Dr. Graham’s office and how other
stakeholders in the regulatory process consider the analysis.

But, the first step in that process is making sure that the agen-
cies adequately prepare their analyses. I know that Dr. Graham is
vigilant in his insistence that agencies do that analysis. Our office
is vigilant in our efforts. To the extent that we have the help of
this committee, that certainly helps things.

Mr. OSE. But your office is narrowly—your focus is narrowly
crafted on small business or issues in the small business regulatory
world.

Mr. SULLIVAN. That is correct.

Mr. OsE. Dr. Graham has got a much larger responsibility.

Mr. SULLIVAN. We are a smaller piece of the larger regulatory pie
that Dr. Graham has responsibility for, yes.

Dr. GRAHAM. But, Mr. Chairman, an important piece they have.
Because two of the most important regulatory agencies, EPA and
the Occupational Safety and Health Administration, it is in those
particular settings where the two offices at this table can work to-
gether on panels with agencies before regulations are being devel-
oped.

By the way, am I right about that? Is it EPA and OSHA to-
gether?

Mr. SuLLIVAN. That is correct.

Dr. GRAHAM. That model, our staff feels, has been very helpful
in getting agencies to think through the small business issues early
in the process before they get too committed to a particular line of
regulatory thinking.

So I think that is an area where we ought to look to in terms
of collaboration that can continue between our offices and a model
for early involvement that we might want to consider in other con-
texts.

Mr. Ost. Thank you. The gentleman from Massachusetts for 5
minutes.

Mr. TiERNEY. Thank you for your indulgence. Thank you, Dr.
Graham, Mr. Sullivan, for your testimony here, for being here
today.

Dr. Graham, let me start with just a question about the New
Source Review under the Clean Air Act. You have emphasized that
the administration strongly supports using what you say are sound
analysis and economic tools to make policy decisions. One of the
tools that you have argued for is cost-benefit analysis.

There are serious concerns with this approach because, among
other things, it is difficult to express many of the values in mone-
tary terms.

So my question to you is, you advocate this approach. Has your
office reviewed the benefits and costs to changes to the New Source
Review regulations that are under consideration by the administra-
tion?
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Dr. GRaHAM. No, we haven’t received any proposals from the
agency as of yet, though we expect that very well may happen
down the road.

Mr. TIERNEY. But, that is on your list, is it not?

Dr. GRaHAM. It is on the list for what we believe the agencies
should do. In this case, EPA.

Mr. TIERNEY. Have you looked at any of the potential health ef-
fects of those changes at all?

Dr. GRAHAM. We haven’t done any analysis yet on the NSR re-
form proposal.

Mr. TiERNEY. Well, what gives OIRA the ability or the authority
to make a target list of 23?

Dr. GRAHAM. What gives us our legal authority?

Mr. TIERNEY. Yeah.

Dr. GRAHAM. Actually, the proposals that we have asked for pub-
lic suggestions on were actually done pursuant to the regulatory
accounting law that is the subject of this hearing.

Mr. TIERNEY. That requires that you make a target list?

Dr. GRAHAM. No, it actually doesn’t require us to do it. But we
interpret it as authorizing us to do so. We think it is consistent
with the authorization in the statute.

Mr. TIERNEY. So you took the liberty to do it?

Dr. GRAHAM. Correct.

Mr. TIERNEY. Now you have 23 targeted regulations that you tar-
get for high priority. Fourteen of them are nominated apparently
by the Mercatus Center. Tell me a little bit about that, that center,
and how it was that they got to play such a prominent role in your
proceedings.

Dr. GRAHAM. Well, let me first start by noting that the public
comment process that led to these nominations was a standard
Federal Register announcement. Anyone was allowed to suggest
nominations. And, frankly, we were very pleased that the Mercatus
Center did the diligence to actually make the large number of
nominations that they did. When we evaluated their nominations,
quite frankly, we did not evaluate a majority of them as high prior-
ity. It is only a minority of them that we felt were in that class
of 23 that you described.

Mr. TiERNEY. Fourteen.

Dr. GRAHAM. Out of 40, I believe.

Mr. TIERNEY. But 14 out of the 23 that you chose.

Dr. GRAHAM. They accounted for 14 out of the 23 that we chose,
yes.

Mr. TIERNEY. Were you at all concerned about the funding
sources for Mercatus Center, that they might have a bias?

Dr. GRAHAM. No. We actually look at the quality of the argu-
ments and analysis of each of the commenters regardless of where
they happen to get their funding sources from.

Mr. TIERNEY. Did you ever serve on the Mercatus Centers Board
of Advisors?

Dr. GRAHAM. I think I may have actually served for a year or two
toward the end of my tenure at the Harvard Center for Risk Analy-
sis.

Mr. TIERNEY. Now my understanding is that the American
Chemical Council nominated the Mixture and Drive-From Rule,
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and the American Petroleum Institute nominated the Notice of
Substantial Risk Rule. They are both on your high priority list. You
testified that you were the director of the Harvard Center for Risk
Analysis. Did the American Chemical Council and the American
Petroleum Institute donate funds to the Harvard Center in undis-
closed amounts?

Dr. GRAHAM. Yes. American Chemistry Council and American
Petroleum Institute, yes.

Mr. TIERNEY. And those amounts that they contributed were not
disclosed?

Dr. GRAHAM. I don’t believe that the Harvard Center for Risk
Analysis discloses the actual amounts, but they do disclose who the
contributors are.

Mr. TIERNEY. Is there a limit on the amount that they could con-
tribute to that center?

Dr. GRAHAM. Not that I am aware of.

Mr. TIERNEY. How do you decide the number of staff that are
going to be devoted to each of your agencies’ regulations that you
are reviewing? For instance, in October I think you only had one
OIRA desk officer assigned to the IRS, but the IRS, I am told, gen-
erates 82 percent of the paperwork burden imposed by the Federal
Government. At the same time the EPA, which generates only 1.7
percent of the total paperwork burden imposed by government, has
18 percent of your desk officers assigned to it. So how do you make
those determinations?

Dr. GRAHAM. Through intense scientific analysis, sir. No, it is a
fair question. The first point I would like to make is a distinction
between the regulatory review side of our operation and the paper-
work reduction side. As I understand your question, you are focus-
ing on how we allocate our staff resources with regard to paper-
work review.

Mr. TIERNEY. Right.

Dr. GRAHAM. I think there, one of the key things that we look
at is not simply what the aggregate amount of paperwork burden
is by various agencies, but what the actual paperwork reduction
opportunity is in these various agencies. And I did, in the process
of my confirmation, look at prior hearings of this committee. And
while I thought it was pretty clearly argued that there were sub-
stantial paperwork burdens from the IRS, a lot of those burdens
are rooted in statute, and in interpretative rules that are outside
of the authority of our office.

So it may look at first blush like IRS is a great opportunity. But
I think it is a lot more complicated than that when you look more
closely at it.

Mr. Osk. The gentleman’s time has expired. The gentleman from
Idaho for 5 minutes.

Mr. OTTER. I would like to pursue that just in general with the
agencies. Regulatory agencies that have their mission, that have
their laws pretty well rooted in statute, like the IRS, as opposed
to a more subjective enforcement opportunity, say like the Environ-
mental Protection Agency or OSHA, where a person on the spot
doesn’t necessarily have a statute to look at and says, “this is the
depreciation schedule and you will follow the depreciation schedule
for a 30-year life on a building,” whereas opposed to making a more



43

personal judgment within the knowledge that one would have of a
constructionsite, and/or of a potential hazardous material. Doesn’t
it seem possible to you that in the one case there is an awful lot
more room for human error in the judgment case as opposed to the
statutory laws that are available in statute, for instance for the
IRS, and shouldn’t we be more concerned about human error in
trying to serve the public than otherwise?

Dr. GRAHAM. I think you are right that there is more discretion
in certain agencies for how they frame regulations, how they design
them, what their ultimate costs are likely to be. The example that
you gave, however, the Environmental Protection Agency, my expe-
rience so far in the first several months, is that a lot of the
rulemakings that they do are under specific statutory requirement,
in some cases not only a statutory deadline, but in some cases a
court order. We don’t necessarily let those things cause us to not
look carefully at regulations, but they do cause us to have a need
for a much more expedited look at these regulatory proposals in
light of the statutory and judicial context they are framed in.

Mr. OTTER. Were you—are you familiar with the Canadian Lynx
study that was falsified by four Federal agencies in the Wenatchee
National Forest?

Dr. GRaAHAM. No, sir.

Mr. OTTER. Thank you. Thank you, Mr. Chairman. I yield back.

Mr. OsE. I thank the gentleman.

The gentleman from Massachusetts for 5 minutes.

Mr. TIERNEY. That was a quick round. Dr. Graham, continuing
on a little bit on that. In your report you say that you support, or
strongly support, using sound analysis and economic tools to make
your policy decisions. One of the tools that you have argued for is
the cost-benefit analysis, and you say there are concerns with the
approach because it is difficult to express many of your values in
monetary terms.

Tell me, if you would, how you would evaluate the potential
health effects in monetary terms, something like the Clean Air, or
something like the—you know, any one of those environmental reg-
ulations.

Dr. GRAHAM. Right. That is an interesting question. It is an area
in which, as a faculty member of the Harvard School of Public
Health, I did a lot of teaching and writing. When I actually came
to Washington and looked at the guidance documents in this area,
what I found is that our office does not in fact require agencies to
put dollar values on life-saving effects or other types of health ef-
fects.

Agencies are certainly authorized to do so if they feel there is a
useful analytic approach for doing that. But one of the interesting
things I think about this is as you look across the Federal agencies,
some of them are doing that exercise, and some of them, such as
the National Highway Traffic Safety Administration and the Occu-
pational Safety and Health Administration, are not doing that.

So one of the things we are going to be looking at with the Coun-
cil on Economic Advisors is whether there really is an adequate
analytic foundation to be insisting upon some general approach to
that very difficult question.
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Mr. TiERNEY. Well, if you don’t factor in the health benefit on
that, your study is not worth anything, is it? If you are leaving out
one very major component?

Dr. GRAHAM. No, I think there would still be tremendous value
in quantifying how many citizens each year suffer from aggravation
of asthma, or how many citizens who have cardiopulmonary dis-
ease have hospital admissions as a result. But I thought your ques-
tion was should we put a dollar value on that.

Mr. TiERNEY. Well, you are going to do a cost-benefit analysis.
So what is the benefit in terms of—what does that mean?

Dr. GRAHAM. Interestingly enough, I believe the Environmental
Protection Agency does currently try to put dollar values on each
of those effects, but other Federal agencies don’t. So I don’t think
we are in a particularly orderly situation at the present time.

Mr. TIERNEY. And, we get to my next question, which is assump-
tions. Everybody is using assumptions. I think you state in the re-
port that it is only as strong as their assumptions made are. If the
assumptions aren’t strong or aren’t correct, then we don’t have
much to go on.

But then you just sort of seem to be dictating the assumptions
that are used by the agencies. Do you think that your office has
more expertise in this area than some of the agencies? I mean, you
go into a particular agency that has all of that expertise, they come
up with a recommendation and tell you what their assumptions
are, and your group just kicks it back and says we don’t agree with
your underlying assumptions. They might ask, who the heck are
you?

Dr. GrRAHAM. Well, I am still early in my learning on where the
sources of authority are in our office and this sort of thing. But,
I believe the regulatory accounting law itself requires us, as an of-
fice, to develop the guidance that agencies use. So I don’t think this
is our office just sort of volunteering to be the analytic force within
the Federal Government. I think actually there is statutory re-
quirement for our role in analytic

Mr. TIERNEY. That is sort of setting parameters up here. But you
are going right into their report and saying, “Hey, I don’t like the
assumptions that you made.” Who gives you the authority to do
that? Where does it come in and say that you have more expertise
than the Department of Transportation, the Environmental Protec-
tion Agency, or anybody?

Dr. GRAHAM. Well, on the authority side, clearly the executive
order provides us that authority.

Mr. TIERNEY. Then you might as well write the things yourself
and not even include them in the process.

Dr. GRaHAM. We certainly look very hard—as I can tell by the
line of your questioning, we do in fact look very hard at the ana-
Iytic assumptions and the bases that agencies try. And, if we see
that we don’t feel an adequate rationale, we will return it to the
agency and ask them to work on it some more.

Mr. TIERNEY. So, I guess what you are telling me is you think
that your staff has better expertise than the departments that are
sending you these analyses?
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Dr. GRAHAM. I wouldn’t generalize on that. But in certain cases,
I think we can make a contribution to inducing agencies to do bet-
ter analysis.

Mr. TIERNEY. You are doing it at a world record pace, aren’t you,
with all of your letters back, and rejections?

Dr. GRaAHAM. Well, I will let others judge the rate of that pace.

Mr. TIERNEY. There we go to the numbers, right. You have sent
back more than the entire two terms of the past administration
and you have been here a couple of months.

I have to tell you that it raises a lot of concern, that this is just
another way to go about some things that certain people may not
like, and instead of just dealing with them in a legislative end of
it, trying to go through the back door on the regulatory process and
kick them out. The track record I have seen so far is very, very
troubling.

Dr. GRaHAM. Well, I think, Mr. Chairman, if you look actually
at the overall record

Mr. TIERNEY. Wait until November, maybe.

Mr. OSE. This is the ranking member.

Dr. GRaHAM. I am sorry. Not until November, right? We dis-
cussed that earlier. But I hope you look at the overall record of the
office. Because there are a number of other areas in which our of-
fice has been suggesting and encouraging agencies to adopt regula-
tions in the health, safety and environmental arena. At FDA for
the labeling of trans-fatty acids for foods, at OSHA in terms of
making available automatic defibrillators that save lives from sud-
den cardiac arrest.

Mr. TiERNEY. Well, the trans-fatty acids made your list at first
and then somehow got kicked off, right?

Dr. GRAHAM. Pardon?

Mr. TIERNEY. The regulation concerning trans-fatty acids made
your list of concerns at first and then you decided to go with the
regulation; am I right?

Dr. GRAHAM. I am sorry. I didn’t hear the last part.

Mr. TIERNEY. At one point wasn’t the trans-fatty acids regulation
on your list, your identified list of regulations that you wanted to
look at?

Dr. GRAHAM. You are saying one of the public commenters raised
it as one to look at?

Mr. TIERNEY. Well, it made your list of 23. So, not only did the
public comment on it, you put it up on your hit list here, about six
down, food labeling, trans-fatty acids and nutrition labeling, nutri-
ent content and health claims. You have since pulled back from
that, right?

Dr. GRAHAM. Congressman
b 1\/{{1". TIERNEY. My understanding is that you have since pulled

ack.

Dr. GRAHAM. We consider that a review list rather than a hit list.

Mr. TIERNEY. It depends on your perspective, I guess.

Dr. GRAHAM. Some of these reviews may surprise you in terms
of what type of results are actually generated. I hope you will look
explicitly at what our office has suggested in the trans-fatty acid
area, because I am not sure we are in total sync on what actually
our office has done in that area.
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Mr. TIERNEY. I hope with respect to all of the others you surprise
the heck out of me.

Mr. OsE. Yes. The gentleman’s time has expired.

The gentleman from Massachusetts for a final question.

Mr. TIERNEY. I was going to ask you about each of your 23, go
down the list. We can do that in writing, I suppose.

I would really like to know what your specific reason for putting
each of these 23 on your high priority list is, and why they made
a high priority list as opposed to a medium priority, as opposed to
low priority, or no priority. What distinguished them? One of the
things that really draws it to my attention is the arsenic in drink-
ing water regulation that made the list put out by the Environ-
mental Protection Agency, the authority is the Safe Drinking
Water Act. Description of your problem was that Mercatus states
that, based on EPA’s own analysis, benefits do not justify cost in
standards of either 5 or 10 ppb. Based on the more robust analysis,
these levels are even less attractive. Then your proposed solution
says, Mercatus believes that the EPA should set a standard. Then
your estimate of economic impact says that Mercatus asserts. So,
I think maybe you can see my concern that it wasn’t your agency
so much that was looking at these things and making the analysis,
as that Mercatus was sort of writing out a formula here and drop-
ping it on OIRA’s desk and I think the end of this is, of course, that
eventually the administration accepted the arsenic in drinking
water standards as they were.

Dr. GRAHAM. The Mercatus Center was not the only player in
that discussion. There was the National Academy of Sciences.
There was the EPA Science Advisory Board. And, ultimately we
looked at all of that information and came—and supported Admin-
istrator Whitman’s decision on arsenic in drinking water.

Mr. TIERNEY. But you based your proposed solution and your es-
timate of economic impact on Mercatus. You don’t cite the other
people. You cite Mercatus.

Dr. GRAHAM. Because, at that time, the review of the arsenic re-
view was not ultimately completed when we made the rating that
you are referring to in your statement.

Mr. TIERNEY. We will put the others in writing. Thank you.

Dr. GRAHAM. I would be happy to answer your questions in writ-
ing, sir.

Mr. Osi. I thank the gentleman for yielding back. I want to
thank Dr. Graham and Mr. Sullivan for joining us today. Mr. Sulli-
van, I am sorry you didn’t get much attention in the latter part of
the hearing, but maybe next time. We do have additional questions
which the Members may well submit in writing.

We will be leaving this open. We appreciate your cooperation in
coming today. I apologize for keeping you a little bit long. Thank
you both.

If we can have the second panel step forward. That would be Dr.
Miller, Dr. Hopkins, Ms. Dudley, Ms. Claybrook, and Ms.
Heinzerling. OK. I want to thank you for coming. In this committee
and this subcommittee we routinely swear in our witnesses. So, if
you all would stand and raise your right hand.

[Witnesses sworn.]
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Mr. OsE. Let the record show all of the witnesses answered in
the affirmative. As you have seen in our prior panel, we are going
to give each of you 5 minutes to summarize your written testimony
which we have received. We appreciate you coming.

Dr. Miller, you are first. Joining us, our first witness is Dr.
James C. Miller, III, the former Director of the Office of Manage-
ment and Budget and the counselor to Citizens for a Sound Econ-
omy. Dr. Miller, 5 minutes.

STATEMENTS OF JAMES C. MILLER III, FORMER DIRECTOR,
OFFICE OF MANAGEMENT AND BUDGET, COUNSELOR TO
CITIZENS FOR A SOUND ECONOMY; THOMAS D. HOPKINS,
FORMER DEPUTY ADMINISTRATOR, OFFICE OF INFORMA-
TION AND REGULATORY AFFAIRS, OFFICE OF MANAGEMENT
AND BUDGET, DEAN, COLLEGE OF BUSINESS, ROCHESTER
INSTITUTE OF TECHNOLOGY; SUSAN DUDLEY, DEPUTY DI-
RECTOR, REGULATORY STUDIES PROGRAM, MERCATUS
CENTER, GEORGE MASON UNIVERSITY; JOAN CLAYBROOK,
PRESIDENT, PUBLIC CITIZEN; AND LISA HEINZERLING, PRO-
FESSOR OF LAW, GEORGETOWN UNIVERSITY LAW CENTER

Dr. MILLER. Mr. Chairman, thank you. Thank you, Mr. Ranking
Member. I appreciate an opportunity to be here with you today. My
statement can be summarized in nine points. I will try to be brief.

One. Regulation is just one of the two major ways the Federal
Government uses to acquire command over resources, or to make
those resources go to uses other than they would have gone other-
wise.

The other, of course, is by spending, taxing, borrowing—also
printing money, we don’t do much of that—spending and buying
the resources on the private market.

Two. You have an elaborate budget process or spending process.
An elaborate process for making decisions about spending. You
don’t have an analogous process for making decisions about the
way government goes about regulating.

Three. The regulatory resource burden or the amount of re-
sources in value terms obtained by the Federal Government
through regulation is significant. It is about half the total spending
of the Federal Government. In fact, it exceeds all appropriations.
Let me say that again. The regulatory resources directed by the
Federal Government exceed, in value terms, all appropriations for
the Department of Transportation, the EPA, all of these depart-
ments, all of those appropriated accounts.

Four. Although I have spent a lot of time in my career studying
the efficiency of collective decisionmaking, and I wouldn’t say that
all collective decisionmaking by this Congress is perfect, I think
you would be a lot better off in your decisionmaking, you would
make a lot more efficient decisions, if you had adequate informa-
tion and if these issues were transparent to you.

Five. I think you ought to develop a regulatory process very
much like your spending process. You ought to appropriate regu-
latory resources just like you appropriate spending resources.

Six. It is not anti-government to say that you ought to estimate
the cost of regulation any more than it is anti-government to
produce a budget, a spending budget, for the U.S. Government.
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When you make decisions about some program and fund the pro-
gram, you have to make some evaluation of the benefits of that
program. In fact, the very fact that you approve it is revealing that
in your mind the benefits exceed the costs.

There is nothing any more biased about looking at regulatory
costs than there is a bias in looking at the costs of programs. Some
argue you ought to just do what is right instead of looking at cost—
you shouldn’t look at costs at all. The analogy there would be, you
ought to just tell agencies go do this, that, or the other without any
notion of what it will cost, any budget, any spending limit at all.

Eight. A start would be to have better regulatory accounting.
Now I know there has been some problems about getting this regu-
latory accounting budget to you. And, that brings me to my ninth
and final point.

It is easy to blame OMB. Maybe I am expressing a parochial
view since I was the first Administrator of OIRA, I was the first
OIRAnian, Mr. Chairman. Along with Dr. Hopkins here, I was
present at the creation. Let me also mention that accompanying me
tod%y is Dr. Wayne Brough, who was also a member of the OIRA
staff.

It is easy to blame OMB. But the agencies don’t necessarily re-
spond to OMB, to OIRA. When OIRA asks for information, they
don’t always get it. The raison d’etre of agencies is to promulgate
regulations or spend money or whatever. When OMB says we are
not going to give you any money unless you respond, they tend to
respond.

To the degree that OIRA can say, well, we are not going to ap-
prove your regulations unless you respond, that raises all sorts of
problems, creates controversy, etc.

But to the degree to which you can support OIRA and impress
your colleagues on the authorizing committees for the agencies that
it is important that they cooperate with OIRA in producing these
estimates of costs and benefits, this will improve your chances of
getting this information. I am not against estimating benefits. I
think it is very important, I think we would be better off if we had
them.

But you have got to give OIRA a bigger stick. Part of the problem
is that you have the diffusion of power and authority in OMB with
the management deputy and all of these recent reforms. But I
think if you give OIRA a bigger stick and you give this new Admin-
istrator of OIRA, Dr. Graham, some support and encouragement,
I think you will get your reports in a more timely fashion.

Thank you, Mr. Chairman.

[The prepared statement of Dr. Miller follows:]
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CSE CITIZENS FOR A SOUND ECONOMY FOUNDATION

STATEMENT OF JAMES C. MILLER III*
before the

SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES
AND REGULATORY AFFAIRS

of the
COMMITTEE ON GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES
on

MARCH 12, 2002

Mr. Chairman and Members of the committee: thank you for inviting me to
comment on the utility of the accounting statement and report which the Office of
Management and Budget’s Office of Information and Regulatory Affairs (OIRA) is
required to submit to Congress each year. | have a particular interest in this matter,
having been the very first GIRA Administrator (April-October, 1981).

Importance of Accuracy in Measurement and Transparency

First, let me comment on the need for more accuracy in measurement and
transparency in the regulatory decision-making process.

The notion that people make better decisions when they are accurately informed
is a well-established principle of public policy. We have laws against deception, some
of which | helped to enforce during the Reagan Administration (as chairman of the
Federal Trade Commission, 1981-1985). The public’s outrage over the Enron debacie

'Counselor to Gitizens for a Sound Economy and John M. Olin Distinguished Fellow at Citizens for a
Sound Economy Foundation. Neither Citizens for a Sound Economy nor Citizens for a Sound Economy
Foundation receive any funding from the federal government.

1250 H Street. NW, Suite 700 ¥~ Washington, DC 20005-3908 % PH: 202 783-3870 ¥~ FX: 202 783-4687 ¥ 1-888 JOIN-CSE # www.cse.org
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is driven in major part over the lack of truthfuiness and candor about what was going
on. Likewise, campaign finance reform is supported, at least in part, because many
believe that reporting is slow, inaccurate, and incomplete.? There'’s no less need for
accurate information and transparency when it comes to deliberations over ways in
which the people’s representatives acquire command over individual citizens’
resources for public use.

The federal government can gain command over resources and determine their
uses in four major ways. Itcan:

1. Tax, and then spend;

2. Borrow and spend;

3. Simply spend (“print money”}); and
4. Conscript

The process of decision-making under the first two methods consists of extensive

deliberations based on data and analysis extraordinary in its scale and scope. While |
would nat agree that all decisions in these areas are the “right” ones, certainly there is
no excuse for their not being informed ones. The third method is largely unused teday.

The fourth method of gaining command over resources — conscription — is used,
and used widely. Specifically, governmenits at all levels engage in regulatory actions
which “conscript” resources in a real sense and force {or “channel”) them to be used in
ways different than would be the case otherwise. This is neither good nor bad. As |
have spent many, many years discussing and writing about, there are times when the
(federal) government should step in and regulate. There are times when it does, but it
should not. There are many more cases where it does, and should, regulate, but
should do so in a more cost-effective manner.

Understanding the regulatory enterprise is important for the people's
representatives. American citizens expect you to make good decisions in the
regulatory area. How are you to accomplish this task if you don't really have adequate
information on regulation’s dimensions, effects, and opportunities?

Let me share with you a perspective on what's at stake. The Administration
forecasts that fiscal year 2002 GDP will be roughly $10.4 trillion {assuming the
President's policies, including his budget, are enacted). Total outiays are pegged at
$2.1 trillion, or about 19.8 percent of GDP.® In a widely-quoted recent report, Professor
Mark Crain of George Mason University and Dean Thomas Hopkins of the Rochester

?See, generally, the discussion — and cautions — contained in my book, Monopoly Politics (Stanford:
Hoover Institution Press, 1999).
*Historical Tables, Fiscal Year 2003, Tables 1.1, 1.2, and 10.1.

D
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institute of Technology, estimate that the {annual) cost of federal regulation was $843
billion in 2002, or roughly $881 billion in 2002 dollars.* Assuming no growth, this
implies that the cost of federal regulation will be about 8.5 percent of GDP in 2002.
Moreover, the cost of resources the federal government conscripts through reguiation
will be about 43 percent as large as the cost of resources it purchases on the open
market., Alternatively, of the total costs of the federal government, roughly 70 percent is
imposed through the budget process, and about 30 percent is imposed through the
regulatory process. In other words, the federal government’s command over private-
sector resources through regulation exceeds all appropriated funds for gll federal
agencies.®

Now [ ask you: do you believe you and your colleagues in Congress have
anywhere near the information on regulation that you have on appropriated accounts in
the budget? Certainly not! Is all the information available on the budget essential to
making an informed decision? Probably not, but most is. The obvious point is that the
amount of information you have on the regulatory “side” is grossly insufficient for you,
the people’s elected representatives, to make truly informed decisions.

Reguiatory Accounting

It is important here to stress that getting better information on the effects of and
opportunities for regulation is not, as some would allege, a scheme to constrain or
reduce regulation. To find that a regulation is “costly” is no more an indictment of that
regulation than is drawing the conclusion that some health, education, or defense
expenditure program is “costly.” The relevant question is whether the reguiation or
program in question generates benefits greater than costs. An ancillary, but key,
question is whether the benefits might be achieved in a less costly way —or the
obverse, whether more benefits might be achieved at the same cost. This is not
ideology. This is common sense.

Overall, it's more difficult to measure benefits than to measure costs. That goes
for budgeted programs as well as regulatory programs. For example, you may know
well how much a given job-relocation program will cost in terms of federal outlays, but
how do you measure the benefits? The problems in measuring, or estimating, benefits
in the case of regulatory programs is little different than measuring, or estimating,
henefits in the case of budgeted programs.

Obtaining good measures of costs is more difficult in the regulatory area than in

*W. Mark Crain and Thomas D, Hopkins, The impagt of Requlatory Costs on Small Firms: A Report for

The Office of Advocacy, U.8. Small Business Administration, 2000. Estimate for 2000 was inflated by
Administration’s GDP inflator to obtain the 2003 equivalent. Historical Tables, Table 10.1.

SSee Historical Tables, Table 5.5,

-3-
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the budgetary (outlay} area, since you are depending in large measure on reporting
from a variety of sources, some of which may be biased, and in many cases you are
having to determine what would have happened without the regulation.

To suggest that since it's difficult to measure benefits and (sometimes) costs you
ought to ignore the issue entirely is absurd. In fact, every time you face a decisionon a
budget appropriation or regulatory initiative you have to make some kind of benefit/cost
assessment. My point is that your overall batting average in the regulatory area will
improve if your decisions are based on better information.

QIRA’s Regulatory Reporiing

| understand there has been some frustration with OIRA’s inability to supply you
with reports required by statute in a timely and complete manner. | do not know the
details of the situation, and | do not want to enter the debate to place biame on or to
exonerate any party. But let me make a few observations that | hope you will find
useful in framing the issue.

First, QIRA is a powerful organization, but it can only do so much. Its total staff
count pales in comparison with those of the “audit” agencies such as the General
Accounting Office.

Second, the regutatory agencies have strong incentives to avoid OIRA’s
demands for information. Partly this is because they have other work to do, and partly
it is because they feel that OIRA’s intervention may compromise their regulatory
mission.

Third, a substantial part of the leverage OIRA has is through the budgst “side” of
OMB. In the past few years, that has been weakened by the restructuring of OMB to
include a new deputy for management and other institutional changes.

Given the importance of having such reports — and institutionalizing additional
regulatory accounting measures — | think you should take steps to address these
problems, or at least devise means to overcome them. Let me suggest that you:

1. Reiterate to the OIRA Administrator that you consider this a high priority. This
will not only give him additional incentive, but will provide him with a committee
mandate which he can use to good effect in demanding agency cooperation.

2. Urge your colleagues on the authorizing and appropriating committees to

demand of relevant agency personnel that they cooperate with OIRA in the timely
production of the needed information.

A
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3. Consider instituting a formal regulatory budgst and that, at least for starters,
the regulatory budget process parallel the appropriated budget process.

Thank you for the opportunity to present these views. | would be happy to
respond to any questions you might have.
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Mr. Osi. Thank you, Dr. Miller. Our second witness, who has
been briefly introduced by Dr. Miller, is Dr. Thomas Hopkins, who
is the former deputy administrator, the Office of Information and
Regulatory Affairs at OMB. He is also the Dean of the College of
Business at the Rochester Institute of Technology.

Dr. Hopkins, welcome. We have your written statement. If you
could summarize in 5 minutes, that would be great.

Dr. HOPKINS. Mr. Chairman and members of the committee, I am
pleased to have this opportunity to present my views on the regu-
latory accounting issues now before you.

Government regulation, however well intentioned and effectively
designed, necessarily impose burdens on those who are regulated.
When a burden is imposed without an accounting of its con-
sequences, government operates without accountability and with-
out transparency. Most of the costs associated with regulatory com-
pliance are hidden from public view.

A recent report that Dr. Mark Crain and I prepared for the U.S.
Small Business Administration found this hidden additional spend-
ing on regulatory compliance exceeding $800 billion annually, more
than half of the size of the Federal Government’s entire tax take
each year. Indeed, if the Internal Revenue Service mailed “informa-
tional invoices” showing each family’s share of spending on regu-
latory compliance, the average family would “owe” some $8,000 an-
nually over and above their taxes.

Regulations’ coerced shift of resources results in a less productive
economy to the extent that regulations fail a benefit-cost test. And,
unfortunately, much regulation does not pass such a test.

Robert Hahn and Cass Sunstein conclude that adding some regu-
lations while removing or improving others could save tens of thou-
sands of lives and millions of dollars annually, thus giving simulta-
neous boosts to health, safety, and economic growth.

Restrictions on free trade, such as the recently announced quotas
on steel imports, also fail a benefit-cost test. They are particularly
burdensome on the many small businesses that now will be facing
higher prices for the steel they purchase.

Our government routinely mandates inefficient uses of resources.
This would be of limited significance if regulatory compliance costs
in the aggregate were small. But they are not. Moreover, small
firms face 60 percent higher regulatory compliance costs per em-
ployee than do large firms. Spending on tax compliance and envi-
ronmental protection is especially burdensome for small firms.

The work that Dr. Crain and I have completed shows regulatory
costs can be measured, and they are sizable in both absolute terms
and relative to government spending.

Thus, any initiative aimed at improving government should en-
sure that spending programs and regulatory programs receive par-
allel and balanced attention. In the early 1990’s, the Office of Man-
agement and Budget began moving in this direction, linking regu-
latory spending with fiscal spending in its Unified Budget docu-
ments. This early effort did not continued past 1993, however.

Timely annual regulatory accounting reports are needed, and
they would benefit from more complete standardization of the data
that agencies should be required to provide OMB. Regrettably,
agencies routinely have ignored such requirements.
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Another all too common problem is agency estimates that lack
comparability in fundamentally important respects. OMB guidance
to agencies, while generally sound, has not insisted upon common
data formats and methods. Since agencies are not given discretion
to utilize varying accounting practices in reporting their fiscal out-
lays, neither should they in reporting regulatory effects.

Our paramount need is for sound estimates of incremental effects
of every major new regulation, and of each’s most prominent com-
ponents relative to alternatives. Armed with such information, it
would be far easier to avoid inefficient regulatory action.

But, there also is merit in deriving aggregate measures which
help citizens gauge the overall extent of government mandates rel-
ative to taxation. It makes little sense, for example, to advocate tax
reduction if, as sometimes happens, we then get what amounts to
an offsetting increase in regulatory requirements.

If budget constraints cause the government to step back from
spending tax revenues on some new initiative, it now is all too easy
for the same initiative to be accomplished through government reg-
uﬁatior}; that forces business or State-local government to pick up
the tab.

There are no aggregate constraints on, or even consistent meas-
ures of, overall regulatory spending. This committee’s endeavor to
improve regulatory accounting is most promising. It will require
perseverance and common sense. I hope that my comments are
helpful and constructive, and I thank you for the opportunity to
participate in this hearing.

[The prepared statement of Dr. Hopkins follows:]
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Statement of
Thomas D. Hopkins
Rochester Institute of Technology
Rochester, New York

Before the
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
Committee on Government Reform
House of Representatives
Congress of the United States

March 12, 2002

Mr. Chairman and Members of the Committee, I am pleased to have this
opportunity to present my views on the regulatory accounting issues now before this
Subcommittee. My name is Thomas D. Hopkins; I am Dean of the College of Business
at the Rochester Institute of Technology. My work on these issues began with my
service, 1975-84, in the Executive Office of the President, where my chief responsibility
was regulatory analysis. It has continued through a variety of consulting assignments for,
among others, the U.S. Small Business Administration, and includes a report, The Impact
of Regulatory Costs on Small Firms, co-aunthored with George Mason University
economist W. Mark Crain and released by the SBA in October 2001.}

Government regulation, however well-intentioned and effectively designed,
necessarily imposes burdens on those who are regulated. When a burden is imposed
without an accounting of its consequences, government operates with neither
accountability nor transparency. Most of the costs associated with regulatory compliance
are hidden from public view. The annual federal budget does include as an explicit cost
of government the amount of tax revenues that our 60 federal regulatory agencies use to
implement and enforce regulation; that explicit cost is expected to be in the $20 billion
range this year, according to a report issued annually by the Weidenbaum Center of
Washington University in St. Louis. However, this annually reported portion of total
regulatory compliance costs is dwarfed by expenditures that business, state-local
government, and families are required by regulation to make.

Mark Crain and I find that this hidden additional spending on regulatory
compliance now exceeds $800 billion annually. Expressed differently, the hidden burden
of regulation is more than half as large as the federal government’s entire tax take each
year. If the Internal Revenue Service mailed an “informational invoice” to every
American family showing each’s share of spending on regulatory compliance, the
average family would “owe” some $8,000 annually, over and above all taxes. This can
be seen in Chart 1, which also shows () that the combined burden of federal taxes and
regulatory compliance hit nearly $28,000 per family in 2000, and (b) that this burden has
been climbing (4 per cent per year) since 1995. The good news, for those who find
solace in others’ bad news, is that a similar study for Canada completed last year found

! This report is available at http://www.sba.gov/advo/research.
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the average Canadian family faces an even larger regulatory bill--$8,600 in 1997 (the
latest year studied), when expressed in U.S. dollar equivalents.”

1 often am accused of unfairly attacking regulation by neglecting its many benefits
and stressing merely the cost side of the ledger page. My reply is simple. Thisis
preciscly what the government’s own accountants have been doing for over half a century
in tracking fiscal policy, and I’'m simply trying to foster comparable accountability for
regulatory policy. One rarely hears criticism of the government’s huge annual budget
document on the grounds that it only measures costs. Nonetheless, | wholeheartedly
concur that public policy would be sounder if we had both sides of the ledger page,
tracking benefits as well as costs. The Office of Management and Budget recently has
made some progress to this end, issuing, more or less annually, summary data on portions
of the regulatory universe, but more comprehensive and consistent data are needed.

Regulations’ coerced shift of resources results in a less productive economy to the
extent that regulations fail a benefit-cost test. And unfortunately, much regulation does
not pass such a test. Robert W. Hahn and Cass R. Sunstein conclude that “adding some
regulations, while removing or improving others, could save tens of thousands of lives
and millions of dollars annually, thus giving simultaneous boosts to health, safety and
economic growth,”™ Turning to another regulatory dimension, most economists also
would contend that restrictions on free trade, such as the recently announced quotas on
steel imports, fail a benefit-cost test, and they are particularly burdensome on the many
small businesses that now will be facing higher prices for the steel they purchase. Thus
our government routinely mandates inefficient uses of resources. This would be of
limited significance if regulatory compliance costs in the aggregate were small—but they
are not. Our work is aimed at documenting the scale and pattern of those costs.

In the wake of September 11, and the more recent Enron debacle, the entire world
is looking to Washington in a way never before experienced. New demands are being
placed upon our government, new safeguards for our citizens. Inevitably, and indeed
immediately, the tactics include tighter regulation across many facets of life. Given the
imperative of adding to our nation’s regulatory burdens in ways that protect us from
terrorism, and that ensure transparency in corporate accounting, it is crucial to get our
nation’s priorities straight. Cutting back on needlessly costly existing regulations, and
revamping regulations that unjustifiably hit some harder than others, will allow
“breathing room,” if you will, so that newer regulatory initiatives will not overwheim
businesses that already are struggling through the present economic turbulence. We're
going to have to throw on some new regulatory costs, so it’s all the more urgent to find
ways to cut existing burdens and make them less uneven.

My point, in other words, is that our report on regulatory costs has nothing to do
with allegations of over-regulation or overly-intrusive regulation, although such matters

? Laura Jones and Stephen Graf, “Canada’s Regulatory Burden,” August 2001, Fraser Institute, Vancouver,

British Columbia.
 “Regulatory Oversight Takes Exciting New Tack,” Policy Matters 01-25, AEI-Brookings Joint Center

for Regulatory Studies, Washington, DC, September 2001.
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do warrant more attention than they now receive. Rather, we address our government’s
inadequately-met need for greater accountability and balance in burden-sharing.

Mark Crain and 1 group all federal regulations into four types and assess how they
hit firms of various sizes across four major business sectors. We consider “regulation” to
include any federal mandate having to do with (1) tax compliance (time spent, rather than
taxes paid), (2) workplace practices, (3) restricting imports and domestic commerce, and
(4) environmental protection. It is mandated spending that doesn’t show up in the federal
budget. These are shown as the white columns on Chart 2. On the far right in that chart
is the total cost. For comparative purposes, while this amounts to 8 percent of our Gross
Domestic Product, the burden in Canada is 12 percent.

Some regulation directly hits individual citizens — such as higher priced sugar.
But most first trigger compliance efforts by businesses, and we’ve focused on just those
regulations that face business. That brings the total annual business regulatory cost figure
down from $843 billion to $497 billion. I should emphasize that, ultimately, all
regulatory burden flows through business to individuals in their various roles as
consumers, investors, workers. But there is understandably much interest in identifying
the intermediate burden patterns, as firms differ sharply in their shares of these burdens.

We also provide an alternative perspective, relying on a narrower concept of
regulatory cost, one that ignores what economists call “transfer costs.” Our government
often plays Robin Hood, or master pickpocket, depending on your vantage point, helping
some firms at the expense of others. If we exclude all such transfers, regulatory costs
drop to a $295 billion business burden, out of a national total burden of $495 billion. As
shown in Table One, no change occurs for tax compliance or for environmental
regulation—only for the other categories. You’re free to take your pick between the
larger and small estimate; either way we’re talking large numbers. Ilean toward the
more comprehensive measure for two reasons. First, “rent seeking” behavior ensures that
those who benefit from transfers will engage in defensive efforts to protect their
subsidies, through hiring lobbyists, etc., and similarly, those adversely affected will seek
to attack these payments; real resources will be consumed, in other words. Secondly,
consider the reactions of those who must pay — I rarely hear a sigh of relief when [
explain to a consumer or a business executive that they should feel better about paying
higher prices attributable to transfers than when they are attributable to “real resource-
using” regulation.

Table One Billions of dollars in 2000
Tvpe of regulation Business pays Others pay  Total
Tax compliance 70 59 129
Workplace 24--82 0 24-82
Economic 72-217 72-217 145-435
Environmental 128 69 197

All regulation 295-497 201-346 495-843
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For comparative purposes, projections I made for the U.S. Small Business
Administration back in 1995, using less adequate data, put the probable 2000 total
regulatory burden very close to what Mark Crain and I now find, rather much to my
surprise and relief. My earlier estimate was $815 billion (restated in current dollars), just
slightly under our new estimate of $843 billion. (This 1995 study also is available on-
line at SBA.)

Because regulations don’t affect all firms similarly, we compute regulatory
burdens separately by type of industry. And then we estimate, for each sector, the burden
per employee for small firms, mid-size firms, and large firms. Chart 3 presents overall
results just for small firms and large firms; for clarity, this chart shows results only for
“small” (under 20 employees) and “large” (over 500 employees).

‘What this chart shows is that small firms face 60 per cent higher regulatory
compliance costs than do large firms. Spending on tax compliance and environmental
protection is especially large for small firms. By contrast, spending on economic
regulation is smaller for small firms than for large firms, but not enough so to offset the
other burdens. The result for environmental regulation rests on entirely new data about
scalar effects, so it is comforting that it confirms my alternatively-estimated burdens back
in 1995.

Chart 4 provides a breakdown by industry. The most substantial difference
between small and large firms occurs in the manufacturing sector, where a small firm
faces a 140 per cent higher compliance cost than does a large firm. Small business bears
a larger burden than large business in every sector, but much less dramatically outside of
manufacturing. While my chart does not show mid-size firms, employing 20-499
workers, generally we find that such firms have patterns fairly similar to that of large
firms. It is the employer of under 20 workers who is in considerably heavier burden
territory.

The cost disadvantage on small business in each sector is driven largely by
compliance with environmental regulations and with the federal tax code. However, the
particular drivers differ somewhat across the four business sectors. Moreover, not all
regulations fall more heavily on small firms than on larger firms. The cost of economic
regulations falls most heavily on large firms in two major sectors — manufacturing, and
“other.” The cost of workplace regulations falls most heavily on mid-sized firms, which
most likely reflects the fact that many workplace regulations explicitly exempt small
firms. Finally, small manufacturing firms appear to bear a disproportionately large
burden of regulations as measured by the cost per employee.

One basic conclusion I draw from these data is directly germane to this
Committee’s present deliberations about regulatory accounting. Regulatory costs can be
measured and they are sizeable, in both absolute terms and relative to government
spending. Thus any initiative aimed at improving government operation and
effectiveness should ensure that spending programs and regulatory compliance programs
receive parallel and balanced attention.
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In the early 1990s, the Office of Management and Budget began moving in this
direction, linking regulatory spending with fiscal spending in its Unified Budget
documents.* This early effort did not continue past 1993, however. Then, starting in
1996, the Congress began requesting reports from OMB specifically on regulatory
effects. OMB provided such reports of varying quality and scope in 1997, 1999, 2000
and 2001. Currently, Sec. 624 of PL 106-554 requires such an OMB report accompany
the fiscal budget, but OMB did not meet that deadline in 2002.

Timely annual regulatory accounting reports are needed, and they would benefit
from more complete standardization of the data that agencies should be required to
provide OMB. Regrettably, agencies {especially the independent agencies) routinely
have ignored such requirements. For example, OMB reports four independent agencies
that issued ten major new regulations during the year ending March 31, 2000, provided
NO monetized cost information at all.” Another all too common problem is agency
estiates that lack comparability in fundamentally important respects such as discounting
practices. OMB guidance to agencies, while generally sound, has not insisted upon
common data formats and methods. Since agencies are not given discretion to utilize
varying accounting practices in reporting their fiscal outlays, neither should they in
reporting regulatory effects.

In my view, our paramount need is for sound estimates of incremental effects of
every major new regulation, and of each’s most prominent components relative to
alternatives. Armed with such information, it would be far easier to avoid inefficient
regulatory action.

But there also is merit in deriving aggregate measures, which help citizens gauge
the overall extent of government mandates relative to taxation. It makes little sense, for
example, to advocate tax reduction if, as sometimes happens, we then get what amounts
to an offsetting increase in regulatory requirements. If budget constraints cause the
government to step back from spending tax revenues on some new initiative, it now is all
too easy for the same initiative to be accomplished through government regulation that
forces business or state-local government to pick up the tab. A water treatment plant can
be built either with federal funds or with federally-mandated use of local funds, for
example. We have no analogous aggregate constraints on, or even consistent measures
of, overall regulatory spending.

For all of these reasons, the improved regulatory accounting being pursued by this
Committee is a most promising undertaking, one requiring perseverance and common
sense. 1 hope the Committee finds my comments to be constructive and supportive.
Thank you for the opportunity to participate in this hearing.

* See, for example, three OMB reports issued early last decade that called for development of  regulatory
budget: Budget Baselines, Historical Data, and Alternatives for the Future, January 1993, pp. 114-115;
Mid-Session Review: the President’s Budget and Economic Growth Agenda, Tuly 1992, pp. 396-401;
Regulatory Program of the U.S. Government, April 1, 1991—March 31, 1992, pp. 5-7.

* Making Sense of Regulation: 2001 Report to Congress on the Costs and Benefits of Regulations, p. 32.
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Chart 2. Aggregate regulatory costs, 2000
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Mr. OsE. Thank you, Dr. Hopkins. Our third witness on the sec-
ond panel is Ms. Susan Dudley, who is the deputy director of the
regulatory studies program at the Mercatus Center, George Mason
University. Ms. Dudley, thank you for coming. We do have a copy
of your testimony. As with the others, we would appreciate your
summary within 5 minutes.

Ms. DuDLEY. Thank you. Mr. Chairman, and members of the
subcommittee, thank you for inviting me to speak today on regu-
latory accounting. My name is Susan Dudley. As you said, I am a
senior research fellow and deputy director of the Regulatory Stud-
ies Program at the Mercatus Center at George Mason University.
Please note that the testimony today reflects my own views and not
an official position of either Mercatus or George Mason.

Our program is dedicated to advancing knowledge of regulations
and their social consequences. Through our public interest com-
ment project, we have submitted comments to OMB on its 1998,
2000, and 2001 reports to Congress on the costs and benefits of reg-
ulation. We also have several regulatory accounting projects of our
own underway.

Dr. Miller had nine points to make. I would like to make two.
The first is on the importance of the analysis and information re-
quested by Congress in these annual regulatory account reports.
The second is on the timing of the submission of the reports. In my
written testimony I also offer specific ways to improve the quality
and value of the reports.

As Dr. Miller said, the Federal Government has two principal
mechanisms by which it diverts resources from private sector use
to meeting government-mandated goals. Those are taxation and
regulation.

While tax revenues and the associated spending are measured
precisely, tracked through the Federal budget, and subject to con-
gressional oversight and public scrutiny, there is no corresponding
mechanism for keeping track of the total cost of regulation.

To get a sense of the size of this hidden tax, we have had to re-
sort to such proxies as the number of pages in the Federal Register
or the size of the budgets of regulatory agencies. These statistics
confirm that the number and scope of regulations has grown dra-
matically over the last three decades, but they cannot inform pol-
icymakers and the public about the costs or the benefits attrib-
utable to these regulations.

The Small Business Administration reports, as Mr. Sullivan and
Professor Hopkins have discussed, offer the most reliable estimates
of regulatory costs available. But those periodic snapshots do not
fulfill the need identified by Congress for an annual accounting of
both the regulatory costs and benefits by agencies.

Thus, I strongly support the regulatory accounting reports. These
annual reports can begin to shed some light, not only on the mag-
nitude and impact of this hidden tax, but also the benefits Ameri-
cans are expected to derive from it as well. Submitting reports con-
currently to Congress with the Federal budget will improve their
effectiveness. Because regulations require off-budget expenditures
to achieve government goals, integrating these reports with the
Federal budget will provide valuable information about the full im-
pact of government activities on American citizens.
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Rigorous analysis of regulatory costs and benefits can signifi-
cantly improve the allocation of the Nation’s limited resources and
can improve the effectiveness of our regulatory efforts. Like triage
practices that are common in the public health field, directing re-
sources to where they can do the most good depends on reliable in-
formation.

Having a better understanding of regulatory performance and re-
sults at the agency and program levels during the budget process
will help appropriators allocate budgets toward regulatory pro-
grams that produce the greatest net benefits.

Thus, I strongly recommend that the annual regulatory account-
ing report be submitted to Congress simultaneously with the Fed-
eral budget. Though I recognize it will take considerable effort, at
least initially, to get the reports on track for annual submission
each February, the information would be valuable to Congress and
other policymakers as they allocate available resources to various
government programs.

Let me wrap up by pointing out that, for over 30 years, the
White House has maintained in one form or another a centralized
mechanism for executive branch oversight of regulations issued by
Federal agencies. President Clinton’s Executive Order 12866 con-
tinued this tradition, reinforcing the philosophy that regulations
should be based on an analysis of the cost and benefits of all avail-
able alternatives and that agencies should select the regulatory ap-
%)roach that maximizes net benefits to society consistent with the
aw.

Over the last year, OMB has applied and enforced the principles
of Executive Order 12866, and made its own analysis and decisions
regarding agency regulations more transparent to the public. It
should continue to hold agencies accountable for ensuring proposed
regulations do more good than harm.

The annual regulatory accounting report to Congress can aid in
this effort by providing rigorous and defensible estimates of the
costs and benefits of regulations issued over time by agency. It can
increase transparency, accountability and regulatory effectiveness.
Thank you.

[The prepared statement of Ms. Dudley follows:]
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON GOVERNMENT REFORM
SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES AND
REGULATORY AFFAIRS

REGULATORY ACCOUNTING
March 12, 2002
Testimony of Susan E. Dudley

Senior Research Fellow and Deputy Director, Regulatory Studies Program,
Mercatus Center, George Mason Umiversity1

The Regulatory Studies Program (RSP) of the Mercatus Center at George Mason
University is dedicated to advancing knowledge of regulations and their social
consequences. As part of this mission, RSP has several “Regulatory Accounting”
projects underway to estimate the social costs of federal regulation. Two recent studies
have examined the costs of regulations aimed at the workplace and we are beginning
similar efforts in other areas.

RSP also produces careful and independent analyses of other regulatory issues and
specific agency rulemaking proposals from the perspective of the public interest.
Accordingly, we have submitted comments to the Office of Management and Budget
(OMB) on its 1998, 2000, and 2001 reports to Congress on the costs and benefits of
regulation.

1 would like to take the opportunity today to express my strong support for the annual
“Regulatory Accounting Reports™ on the costs and benefits of regulation required by
Congress. These annual Reports offer an opportunity for OMB to contribute significantly
to the state of knowledge regarding the impact (both benefits and costs) of federal
regulation.

My testimony today focuses on three issues: (1) the importance of the analysis and
information presented in these Reports, (2) the timing of the submission of the Reports,
and (3) ways to improve the quality and value of the Reports.

1. The analysis and information collected in these Reports can improve the
accountability and effectiveness of government regulatory activity.

The federal government has two principal mechanisms by which it diverts resources
away from private sector. use towards government-mandated goals: taxation (and
subsequent spending) and regulation. While tax revenues are measured precisely, tracked

! These remarks do not represent an official position of George Mason University.

Regulatory Stadies Program e Mercatus Center # George Mason University i
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through the federal budget, and subject to Congressional oversight and public scrutiny,
there is no corresponding mechanism for keeping track of the total cost of regulation.
Yet, this burden on businesses and consumers can be considerable and continues fo grow.

To get a sense of the size of this hidden tax we have had to resort to such measures as the
number of pages printed in the Federal Register, or the size of the budgets of regulatory
agencies. (See Figures 1 and 2.) While informative — these statistics confirm that the
number and scope of regulations have grown dramatically over the last three decades —
these proxies cannot inform policymakers and the public about the extent to which
regulations increase the cost of goods and services, and limit consumer choices.

Probably the most reliable estimate of the total costs of regulation is presented in a recent
report for the Small Business Administration, by Professors Mark Crain and Tom
Hopkins. They estimate that Americans spent $843 billion in 2000 to comply with
federal regulations.” This updates earlier estimates (1996), but because these are periodic
snapshots, and not based on a regulation-by-regulation accounting, as required in the
OMB reports, they do not fill the need for an annual accounting of regulatory costs and
benefits identified by Congress. Since the costs of regulations are not paid directly, as

_taxes are, Americans don’t know how much this hidden tax actually amounts to each
year.

OMB’s annual report to Congress has the potential to shed some light not only on the
magnitude and impact of this hidden tax, but the benefits Americans are expected to
derive from it as well.

2. Submitting the Reports concurrently with the Federal Budget will improve their
effectiveness.

Because regulations require off-budget expenditures to achieve federal government goals,
integrating these reports with the Federal Budget will provide valuable information about
the full impact of government activity on American citizens. Submitting these reports
concurrently with the federal budget each February, as required by Congress, will prove
valuable in the appropriations process.

While I argue above that Americans deserve to know the size of the hidden tax burden
‘they are paying, understanding regulatory costs is important for another reason. Rigorous
analysis of regulatory costs and benefits can significantly improve the allocation of the
nation’s limited resources and can improve the effectiveness of our regulatory efforis.

A better understanding of regulatory performance and results will help appropriators
allocate budgets toward regulatory agencies that produce the greatest net benefits.
Studies reveal that a reallocation of current spending from lower risk to higher risk
problems could greatly increase the life-saving benefits of regulations designed to reduce
health and safety risks and achieve other social goals.

2W. Mark Crain and Thomas D. Hopkins, The Impact of Regulatory Costs on Small Firms, Office of
Advocacy, U. S. Small Business Administration, RFP No. SBAHQ-00-R-0027

Regulatory Studies Program ¢ Mercatus Center ¢ George Mason University 2
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Thus, a better understanding of regulatory impacts, or results, can help appropriators
allocate budgets toward regulatory agencies and programs that produce the greatest net
benefits. Congress and the Executive branch must always consider, implicitly if not
explicitly, the costs and benefits of different programs as part of the budget process. If
they are to allocate our nation’s resources more efficiently and effectively to achieve
greater benefits from our regulatory programs, information in OMB’s Regulatory
Accounting Report must be available during the fiscal budget process.

Thus, I strongly recommend that the annual Regulatory Accounting report be submitted
to Congress simultaneously with the Federal Budget. Though I recognize it will take
considerable effort, at least initially, to get the reports on track for annual submission
each February, the information would be valuable to Congress and other policy makers as
they allocate available resources to various government programs.

1 would point out that this year’s Federal Budget benefited from the integration of
information regarding agencies’ Government Performance and Results Act measures and
plans. GPRA attempts to measure the results of different government programs.
Integrating information on each department or agency’s results with the fiscal budget
process can provide Congress with valuable information about the cost-effectiveness of
specific programs as they make appropriations decisions. Submitting the Regulatory
Accounting Report during the annual fiscal budget cycle would bring the same
accountability to regulatory programs.

3. OMB could improve its annual Report in seven key ways.

The data as presented to date in OMB’s Regulatory Accounting Reports have been
inconsistent and often fragmentary. Aggregate cost and benefit estimates rely on agency-
reported estimates which are not made in accordance with accepted “Best Practice”
guidelines issued by the Clinton Administration.’

The most recent (December 2001) report offered no new quantitative information on the
aggregate costs and benefits of regulation. It did, however, raise some interesting issues
regarding the estimation of aggregate costs and benefits, suggesting a willingness to
consider alternative approaches for OMB’s “longer run and permanent strategy to
produce more comprehensive and higher quality reports.” We endorse OMB’s geal of
developing comprehensive, reliable estimates of the costs and benefits of federal
regulation, and have identified seven key areas in which OMB could improve future
TepOrts:

1. OMB should report best (i.e., expected value) estimates of aggregate benefits and
costs, in addition to ranges. Covered regulations should be presented in a tabular
format, by agency, with reasonable upper and lower bound estimates as well as
best estimates of costs and benefits.

* U.8. Office of Management and Budget, Economic Analysis of Federal Regulations Under Executive
Order 12866, January 11, 1996.

Regulatory Studies Program e Mercatus Center ¢ George Mason University 3
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2. The report should present OMB’s objective estimates of the benefits and costs of
individual regulatory actions. These estimates should be based on consistent
measurement fechniques and a transparent explanation of assumptions.

3. OMB should continue to build a regulation-by-regulation database of the costs
and benefits of regulations. In 1998 it began such a database, and a continuation
of this effort (analyzing pre-1995 regulations) would contribute to the state of
information on regulatory impacts.

4. When OMB must rely on other aggregate estimates of benefits and costs, such as
those in EPA’s Section 812 retrospective report, it should adjust them, as
necessary, to correct for identified problems.

5. OMB should identify in a concise but comprehensive manner variations in agency
methodologies used to estimate benefits and costs of individual regulations. It
could present a “report card” for agency analyses that highlights their strengths
and weaknesses. All of the reports submitted to Congress to date reveal that,
despite the requirements of Executive Order 12866, agencies are still not
following the Clinton Administration’s “Best Practices” guidelines when
preparing regulatory analysis in support of proposed rules.

6. OMB should present information on the effects of federal regulation on state and
local entities. Many regulations fall disproportionately on local and state
governments, and small business, despite the reforms of the Unfunded Mandates
Reform Act and the Small Business Regulatory Enforcement Fairness Act
(SBREFA). The recent SBA report mentioned earlier found that small
businesses, particularly those employing fewer than 20 employees, bear a greater
share of regulatory costs. Their regulatory burden per employee is $6,975, nearly
60 percent greater than the cost per employee in firms with over 500 employees.

7. OMB should report aggregate costs and benefits in different ways. For example,
the sheer growth in regulatory burden would be informative, as would estimates
of the costs and benefits of regulation as a percent of GDP. OMB could
distinguish regulations according to their goal, (i.e. protection of public health,
safety, the environment, etc.). OMB could also present information along the lines
of that provided by Hopkins,* who measures regulatory costs over time, and the
incidence of those costs on households, and by type, and size of business. Since
OMB has estimated total benefits, as well as costs, it could contribute valuable
information on the distribution of those benefits.

Each of these recommendations is spelled out in greater detail in the Mercatus Center’s
comment on OMB’s 2001 Report to Congress, which is attached for your reference.

* Hopkins, Thomas D. Regulatory Costs in Profile, Center for the Study of American Business Policy
Study Number 132, August 1996.

Regulatory Studies Program ¢ Mercatus Center ¢ George Mason University 4
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In conclusion, for over thirty years, the White House has maintained, in one form or
another, a centralized mechanism for executive branch oversight of regulations issued by
federal agencies. President Clinton’s Executive Order 12866 continued this tradition,
reinforcing the philosophy that regulations should be based on an analysis of the costs
and benefits of all available alternatives, and that agencies should select the regulatory
approach that maximizes net benefits to society, consistent with the law.

Over the last year, OMB has resolutely enforced the principles of Executive Order 12866,
and made its own analyses and decisions regarding agency regulations more transparent
to the public. It should continue to hold agencies accountable for ensuring proposed
regulations do more good than harm. The annual Regulatory Accounting Report to
Congress can aid in this effort. By providing rigorous and defensible estimates of the
costs and benefits of regulations issued over time by agency, it can increase transparency,
accountability, and regulatory effectiveness.

Regulatory Studies Program ¢ Mercatus Center ¢ George Mason University 5
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Figure 1
Administrative Costs of Federal Regulation
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Figure 2:
Federal Register Pages (Annual Page Count, 1940-2001)
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MERrcAaTUS CENTER
GEORGE MASON UNIVERSITY

REGULATORY STUDIES PROGRAM

Comments on:

OMB Report to Congress on the
Costs and Benefits of Federal Regulations

Submitted to:

Office of Management and Budget

August 14, 2001

“A wise and frugal government, which shall restrain men from injuring one another, which
shall leave them otherwise free to regulate their own pursuits of industry and improvement,
and shall not take from the mouth of labor the bread it has earned. This is the sum of good

government.”
Thomas Jefferson, from his “First Annual Message,” 1801

RSP 2001-12
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MERCATUS CENTER
GEORGE MASON UNIVERSITY

Public Interest Comment Series:

OMB Report to Congress on the Costs and Benefits of Federal Regulations

Agency: Office of Management and Budget

Rulemaking: Report to Congress on the Costs and Benefits of Federal Regulations

Stated Purpose: Report on the costs and benefits of federal regulations and solicit
comments on proposals for reform.

Submitted August 14, 2001 RSP 2001-12

Summary of RSP Comment:

Regulations impose a hidden tax on American citizens, yet, unlike the federal budget, the money
spent and opportunities foregone to comply with government rules and regulations are not well-
understood. Since OMB is in the best position to gather and synthesize government information
on the costs and benefits of regulation, these reports offer an opportunity to remedy this
deficiency and make Americans more aware of the positive and negative impacts of federal
regulatory activity.

OMB's 2001 draft report to Congress on the costs and benefits of federal regulation provides
little new information beyond that presented in previous reporis. However, it does pose
important questions, which suggest a willingness to improve future reports. In response to those
questions, and based on our review of the 2000 and 2001 reports we make the following
recommendations:

1. OMB should report best (i.e., expected value) estimates of aggregate benefits and costs,
in addition to ranges,

2. The report should present OMB's objective estimates of the benefits and costs of
individual regulatory actions. These estimates should be based on consistent
measurement techniques and a transparent explication of assumptions.

3. OMB should continue to build its regulation-by-regulation database of. the costs and
benefits of regulations issued before April 1995. When OMB must rely on other
aggregate estimates of benefits and costs, such as those in EPA's Section 812
retrospective report, it should adjust them, as necessary, to correct for identified
problems.

4. OMB should identify in a concise but comprehensive manner variations in agency
methodologies used to estimate benefits and costs of individual regulations. It should
present a "report card” for agency analyses that highlights their strengths and weaknesses.

5. OMB should present information on the effects of federal regulation on state and local
entities.

6. OMB should report aggregate costs and benefits in useful ways, e.g., by household, size
of business, type of regulation, growth in burden, etc.

Regulatory Studies Program, Mercatus Center at George Mason University  www.mercatus.org
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MERCATUS CENTER
GEORGE MASON UNIVERSITY
Regulatory Studies Program

Public Interest Comment

Office of Management and Budget’s Draft
Report to Congress on the Costs and Benefits of Federal Regulations

The Regulatory Studics Program (RSP) of the Mercatus Center at George Mason
University is dedicated to advancing knowledge of regulations and their impacts on
society. As part of its mission, RSP produces careful and independent analyses of agency
ralemaking proposals from the perspective of the public interest. OMB’s Report to
Congress on the Costs and Benefits of Federal Regulations offers an important
opportunity for the Executive branch, Congress, and the public to gain a better
understanding of the effect of regulations. The program’s comments on this report do not
represent the views of any particular affected party or special interest group, but are
designed to protect the interests of American citizens.

Section 628(a) of the FY2000 Treasury and General Government Appropriations Act
- requires OMB to submit “an accounting statement and associated report” containing:

“(1) an estimate of the total annual costs and benefits (including quantifiable and’
nonquantifiable effects) of Federal rules and paperwork, to the extent feasible:

{A) in the aggregate;
(B) by agency and agency program; and
(C) by major rule;

“(2) an analysis of impacts of Federal regulation on State, local, and tribal’
government, small business, wages, and economic growth; and

“(3) recommendations for reform.”

This is the fourth OMB report to Congress on the costs and benefits of federal regulation.
These reports have been required by a series of appropriations’ riders; however, Section
624 of the Consolidated Appropriations Act of 2001 makes the requirement for an annual

! Prepared by Mercatus rescarch fellows Susan Dudley, Joseph Johnson, and Jay Cochran. Itisoneina
series of Public Interest Comments from the Mercatus Center’s Regulatory Studies Program, and does
not represent an official position of George Mason University.

Regulatory Studies Program, Mercatus Center at George Mason University 1
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report permanent. OMB notes in this draft that the permanent “requirement gives us an
opportunity to develop a longer run and permanent strategy to produce more
comprehensive and higher quality reports.”

The draft offers no new quantitative information on the aggregate costs and benefits of
regulation, and instead, poscs some interesting questions to commenters, which suggest a
willingness to consider alternative approaches for OMB’s “longer run and permanent
strategy to produce more comprehensive and higher quality reports.” In support of this
effort, we offer these comments and responses to specific questions posed in the draft.
We have also attached copies of comments RSP submitted on the 1998 and 2000 reports,
which are relevant to this report and OMB’s future efforts. We endorse OMB’s goal of
developing comprehensive, reliable estimates of the costs and benefits of federal
regulation, and would like to support that effort with empirical and theoretical analyses.
To that end, we have included in section I of this comment, suggestions for improving
OMB’s analysis, and summaries of recent analysis that can supplement OMB’s
information.

Our review of the 2000 and 2001 reports identifies six key areas in which OMB could
improve future reports:

1. OMB should report best (i.e., expected value) estimates of aggregate benefits and
costs, in addition to ranges.

2. The report should present OMB’s objective estimates of the benefits and costs of
individual regulatory actions. These estimates should be based on consistent
measurement techniques and a transparent explication of assumptions.

'3, OMB should continue to build its regulation-by-regulation database of the costs
and benefits of regulations issued before April 1995. When OMB must rely on
other aggregate estimates of benefits and costs, such as those in EPA’s Section
812 retrospective report, it should adjust them, as necessary, to correct for
identified problems.

4. OMB should identify in a concise but comprehensive manner variations in agency
methodologies used to estimate benefits and costs of individual regulations. It
should present a “report card” for agency analyses that highlights their strengths
and weaknesses.

5. OMB should present information on the effects of federal regulation on state and
local entities.

6. OMB should report aggregate costs and benefits in useful ways, e.g., by
household, size of business, type of regulation, growth in burden, etc.
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Both the 2000 and 2001 reports reveal that, despite the requirements of Executive Order
12866, agencies are still not following the Administration’s “Best Practices” guidelines®
when preparing regulatory analysis in support of proposed rules. OMB should consider a
mechanism by which adherence to the guidelines and its “Best Practices” is enforced, or
at least, measured and identified for the public.

The remainder of this public interest comment addresses specific issues presented within
the chapters of the 2001 Report. Section I responds to questions regarding aggregate
estimates of regulatory costs and benefits, and offers new research in some areas. Section
I examines the benefit and cost estimates OMB has presented for the economically
significant or major rules issued between April 1999 and March 2000. Section 1T
discusses recommendations for regulatory reform, and Section IV concludes this
comment. Appendix 1 provides hard copies of the Mercatus Center’s comments on
earlier OMB reports. Appendix 2 is the RSP Checklist, and Appendix 3 presents one-
page summaries and Checklist evaluations for the 58 regulations on which the Mercatus
Center has commented since 1996. :

I. Estimating the Total Annual Costs, Benefits, and Impacts of Federal
Regulations and Paperwork

Chapter 1 of OMB’s 2001 report briefly reviews the issues involved in the aggregate
estimates presented in its 2000 report, but does not update or modify those estimates.
RSP’s public interest comment on the 2000 report critiques those estimates. This chapter,
acknowledges, as previous reports did, “significant methodological concerns” with those
aggregate estimates, and raises several questions toward identifying appropriate next
steps in supporting a major overhaul of these estimates. We respond to each question
below.

A. Should We Assess Older Regulation?

The law authorizing OMB’s analysis does not appear to differentiate between old and
new regulations and thus, OMB should make a good faith effort to assess the temporal
sequencing of the costs and benefits of all regulations, not just the most recent ones.
Regulations change incentives and/or constraints and thus change behavior and economic
outcomes. This automatically implies that costs and/or transfers force the economy onto
a different track than it would have occupied but for the regulation. (If this were not so,
the regulation would be superfluous.) To have the fullest possible picture, therefore, of
what that track change entailed in terms of costs, it is necessary to know the costs and
timing of all rules. Of course, the economic concept of costs is at root counterfactual.
That is, the value given up or not selected represents the opportunity cost of some
endeavor that ultimately was chosen. Regulations force different outcomes than would
have been voluntarily selected by individual citizens. Logically, therefore, to the extent
possible all regulations should have their costs and benefits accounted for.

2 U.S. Office of Management and Budget, Economic Analysis of Federal Regulations Under Fxecutive
Order 12866, January 11, 1996,
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To be sure, society has adapted to the older regulatory requirements. Supply and demand
adjusted a long time ago, and a new {second-best) equilibrium has been found. Thus, one
could argue that the static or partial equilibrium costs of older regulations have already
been absorbed and are therefore sunk. However, such a view can be misleading if it
causes a confusion of static and dynamic effects, which then leads to an incorrect
analysis. That is, the initial adjustment of supply and demand in response to a new
regulation represents the static adjustment of costs, preferences, and incomes to-the new
regime represented by the rule change. However, this adjustment has also resulted in a
changed growth trajectory for the economy. If the rule truly represents a Pareto
improvement, the new (post-rule) growth trajectory will now be steeper. If, instead, the
rule results in increased net costs, the trajectory will be lower than otherwise as inputs,
for example, are diverted into lower valued uses as required by the regulation. Thus,
regulations impart both one-time (static) readjustments to supply and demand, and long
run (dynamic) changes in growth potentials. Both effects should be accounted for and
analyzed.

In addition to the static/dynamic pitfalls of regulatory cost analysis, consistency and
objectivity require either the inclusion of old regulatory costs, or the exclusion of old
regulatory benefits. That is, if one includes the benefits attributable to old rules, such as
those implemented under the Clean Air Act for example, then that rule’s costs should be
considered too. It is illogical to assume (and tantamount to the assumption of a free
lunch) that perpetual benefits can accrue from the costs incurred many years ago.

Finally, as a practical matter, so long as the costs and benefits of an individual regulation
are separable in OMB’s reporting of them (both temporally and from one another), an
interested analyst can delete or attenuate appropriate values if the relevant modeling -
technique requires it. Without their inclusion in the proper temporal sequence, however,
such a procedure is precluded from the outset.

B. Should We Focus on Specific Statutes or Categories of Regulations?

There is much to be gained by considering the costs and benefits of regulations in
categories, such as environmental or workplace regulations. First, it presents a way to
classify thinking about regulatory costs and benefits. If aggregate totals and individual
regulations are the only levels considered, many regulations may fall through the gaps.
The classification and measurement of regulatory costs should, ideally, be a mutually
exclusive and jointly exhaustive assessment of all regulations. However, an estimation
and aggregation of 75% of federal regulations is nearly as valuable as an estimate of all
regulations, provided the reader knows that only 75% of all regulations are included, and
which ones they are.

? One might be tempted to argue that regulations are in some respects like an investment: one invests once
for continuing returns in the future. This analogy too can be misleading; in that, for the duration of the
investment, each day a given investment is held rep an implicit or explicit decision that the
alternative opportunities are not as desirable as those represented by continued holding of the existing
investment—given a set of preferences and budget sets. The consideration of costs and benefits, in other
words, is a continuous process.

Regulatory Studies Program, Mercatus Center at George Mason University 4



79

Second, it is useful to understand groups of regulations that are often complementary.
While individually they may seem insignificant, a different picture often emerges when
viewed as a group. Furthermore, categorization is important when attempting to compare
general areas of regulation against one another. For instance, one may be interested in
knowing what areas of regulation have grown more rapidly, or slowly, compared to
others. Finally, it is intuitively easier to consider broad categories of costs rather than
specific regulations, which often times are technical and incomprehensible to most
readers. Take for instance EPA’s Clean Air Act. Most can relate more easily to the
general idea of regulating air quality than a technical specification for the emissions of a
certain type of internal combustion engine.

As a category, workplace regulations appear to be underrepresented in OMB’s estimate
of regulatory costs and benefits. While not as large as the costs and benefits of
environmental regulations, for instance, the costs and benefits of workplace regulations
nevertheless aggregate into significant impacts on the economy.

There has not been a great deal of academic or policy research carried out on workplace
regulations, with the exception of OSHA standards and most of the federal contractor pay
standards. However, Joseph Johnson of the Mercatus Center has recently compiled
available information to develop an aggregate estimate of the costs of workplace
regu.laticms.4 His working paper surveys government reports (including regulatory
impact analyses, or RIAs) and academic studies that estimate costs for specific
regulations issued under twenty-five statutes and executive orders, and identifies from
these the most reliable estimates. Using transparent assumptions, Johnson derives a
range of $32 to $135 billion per year for the total cost of workplace regulations with a
best estimate of $81 billion per year (2000 dollars) for the total cost of workplace
regulations. Of these annual costs, efficiency costs are approximately $24 billion and
transfer costs are $57 billion.

The Mercatus Center has another project underway to estimate the costs of workplace
regulation using a survey approach. This approach will complement the estimation
presented above. By estimating the costs of the same set of regulations using completely
different data as well as an unrelated methodology, the two estimates will provide
independent observations on workplace regulatory costs. While neither of these methods
attempts to estimate benefits, we believe they will provide reliable estimates of the range
of costs workplace regulations impose on the economy, American workers, and
consumers.

The costs and benefits of regulations issued under the Safe Drinking Water Act have been
examined in regulatory impact analyses conducted by the EPA, as well as by other
researchers. For example, Raucher et. al, estimate the annual compliance costs for
drinking water rules issued between 1986 and 1993 at $4.1 billion (in 1992 doflars).’ A

* Yoseph Johnson, “The Costs of Workplace Regulations,” Mercatus Center Working Paper (forthcoming),
® Robert S. Raucher et al. (Aug. 1994), “Cost-Effectiveness of SDWA Regulations.” American Water
Works Association Journal, 86 (8): 28-36.
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forthcoming Mercatus Center working paper will update those estimates to include
regulations issued since 1993,

Earlier OMB reports® provide solid examples of the type of information that can be
gleaned from aggregate data on costs and benefits. OMB noted that disaggregation “of
these data reveal several interesting and provocative features that are missing from the
aggregate estimates...” including variations in the cost-effectiveness of rules issued by
regulatory agency.

Safety regulations promulgated by the major Department of Transportation

regulatory agencies ... have remained consistently below $5 million per

premature death prevented. In addition, there is no apparent trend in the cost-
_ effectiveness of rules from these agencies over the past 20 years.

In contrast, regulations promulgated by the EPA and the health standards division
of the Occupational Safety and Health Administration (OSHA) are considerably
more costly per unit of sccial benefit obtained. Many of these regulations have
cost-effectiveness ratios in the tens of millions per premature death prevented;
some have cost-effectiveness ratios that are well into the billions. Furthermore,
for both agencies, the trend is clearly upward.”

The same report also separated regulatory actions into health and safety categories to
illustrate the disparity in cost-effectiveness between actions aimed at reducing safety
hazards (which consistently avoided premature deaths at less than $10 million), and those
aimed at reducing environmental and occupational health risks (which avoided premature
deaths at costs reaching into the billions and trillions per case). OMB concluded:

From these data, it appears that safety regulation is far more cost-effective at
reducing threats to life than reguolations directed toward health-related mortality
risks—especially cancer risks plausibly attributed to occupational or
environmental exposure. If these regulations are representative, aggregate
mortality risk would be substantially reduced at considerably less cost by shifting
the Federal Government’s regulatory focus away from relatively small
occupational and environmental cancer threats toward other health risks and
causes of injury. ®

A study conducted at the Harvard Center for Risk Analysis reached similar conclusions.
It found that a reallocation of current spending from lower risk to higher risk problems
could more than double the life-saving results of regulations designed to reduce health
and safety risks” even if each agency continued to impose the same total regulatory cost

¢ U.S. Office of Management and Budget, Fiscal 1992 Budget, table C-2, and Regulatory Program of the
United States Government, April 1, 1991 — March 31, 1992, pp. 8-13.

7 U.8. Office of Management and Budget, Regulatory Program of the United States Government, April 1,
1991 — March 31, 1992, p. 11

® 1bid, p. 11.

® Tammy O. Tengs and John D. Graham, “The Opportunity Cost of Haphazard Social Investments in Life-
Saving,” in R. Hahn (editor), Risks, Costs, and Lives Saved: Getting Better Results from Regulation
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but merely targeted its efforts more efficiently. By using its collected data to focus
attention on such risk comparisons, OMB could improve regulatory accountability, and
contribute valuable gains to social welfare, the environment and public health.

The public also would benefit from information on the relative impacts (both benefits and
costs) on different sectors of the economy. For example, it would be valuable to get a
sense of the relative benefits and costs of regulations on different socioeconomic classes.
With the growing interest in environmental equity, quantitative estimates of who bears
the costs, and gains the benefits of regulatory activity would enlighten policy decisions.
We recognize that information f